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1. Background 

Government is taking several steps to promote competition in various economic 
sectors. AS one of the measures in this direction, Indian Institute of Corporate Affairs 
(ICA) an autonomous body working under the aegis of Ministry of Corporate Affairs 
(MCA) nominated Nathan Economic Consulting India Pvt. Ltd. (Nathan India) as 
consultants to carry an in-depth competition analysis for the competition related issues 
in the Civil Aviation Sector. The study aims to identify and analyse potentially 
competition inhibiting provisions of statues, rules, policies and practices found within 
the regulatory framework of India’s civil aviation sector. 

The consultants, after studying various statutes, rules, regulations and practices 
in the civil aviation sector and after consulting the various officers of the Government 
and experts and professionals in the sector submitted its expert report of “Research 
Study of the Civil Aviation Sector India” to the Government. A copy of the Research 
Report is enclosed as Annexure - I 

‘The study evaluated the rules and regulations that limit the number and range of 
suppliers, limit the suppliers’ ability to compete, reduce the incentive of the suppliers 
to compete and affect the investment in the sector. The study also compared India’s 
current regulatory framework with pre and post deregulation of the United States of 
‘America and Brazil as models of potential sector growth and future reform. The report 
also presented the regulatory solutions of the European Union, UK, and Australia as 
alternative models. 

‘The report offered policy recommendations that would minimize and in some 
ceases eliminate certain prevailing barriers to competition. 

2. Critical findings of the research report 
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Critical findings of the research report are 

= Ensure competitive neutrality between private carriers and the national 
carrier by 

= Removing regulations ensuring preferential treatment of Air India with 
regards to recapitalization; 

= Removing regulations ensuring preferential treatment of Air India with 
regards to flying rights? 

= Consider reducing fleet and equity requirements for passenger air carriers by 
ooking at how India’s regulators reduced requirements for cargo carriers; 

= Consider introducing an incentive-based route programme of servicing all 
India’s airports; 

= Consider introducing market-based tools in distribution of slots, 

‘The reports recommended that formulation of a single civil aviation policy 
taking into account the aforementioned recommendations would be a major step 
towards ensuring competition in India’s civil aviation sector. 

3. Response of the Ministry of Civil Aviationss 

‘The recommendations ofthe study report cover a wide range of subjects that are 
handled by various divisions in the Ministry of Civil Aviation (MoCA), in addition to 
Directorate General of Civil Aviation (DGCA) and Airports Authority of India (AAD) 
‘The Ministry of Civil Aviation felt that the recommendations made in the report were 
worth examining to ensure a robust regulatory and policy framework that removes 
barriers to competition, which is considered necessary for achieving higher levels of 
efficiency in civil aviation. 

Accordingly, a Committee was constituted under the Chairmanship of 
Secretary, Ministry of Civil Aviation with all Joint Secretaries/Economic Advisor of 
the Ministry and Director General of Civil Aviation and Chairman, Airports Authority 
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of India as members to take a view on each of the recommendations. A copy of the 
order constituting the Committee is enclosed as Annexure ~ II. 

‘The Committee considered the Research Report in its meeting held on 
30.4.2012. The following were present in the meeting: 

a) Secretary (MoCA) in chair 

b) Director General, GCA 
©) Shii M, Kannan, Economic Advisor, MoCA 
4) Shei Asok Kumar, Joint Seertary, MoCA 
) Shri Alok Sekhar, Director, MoCA 
1) Shui Lalit Gupta, DDG, DGCA and 
2) Mr. Ram Tamara, Directo, Nathan Inia 
Secretary explained to ll the members of the Committee that the Expert Report 

identified and analyzed the competition inhibiting provisions of various statutes, rules, 
policies and practices found within the regulatory framework of India's civil aviation 
sector and made certain recommendations to address these issues to eliminate 
prevailing barriers to competition 

4. Views Taken by the Committee: 

Committee discussed the recommendations contained in the Expert Report and 
took a view on each ofthe major recommendation as given below: 

Issue I: Fleet and Equity Requirements 

1.1 Flot and Equity Requirements for Domestic Passenger Air Service: 

Present Regulation 

India’s Civil Aviation Requirement (CAR) Section 3, Part Il and III mandates that a 
scheduled service operator that appli to provide services using aircraft with a take- 
off mass of 40,000 kg or more must purchase or lease a minimum of five aircraft with 
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start-up equity requirement of Rs 50 crore. Additionally, as an airline's fleet grows in 
increments of up to five planes, equity requirements grow by Rs 20 crore. With regards 
to aircraft with take-off mass of less than 40,000 kg, the startup fleet minimum 
remains at five aircraft ~ purchased or leased ~ with the minimum equity requirement 
starting at Rs 20 crore and growing by Rs 10 crore with every five additional aircraft, 

For non-scheduled operators, the fleet requirements as stated in Civil Aviation 
Requirement are minimal - requires possession of just one aircraft - there exist equity 
requirements based on the number of aircraft owned or leased by the operator, which 
create an additional financial barrier to entry. 

Impact on Competition: 

Given that the cost of entry into the civil aviation sector is naturally high, these 
regulations unnecessarily raise barriers to entry. Therefore, fleet and equity 
requirements instituted by these regulations limit not only the number of new market 
entrants, but also the size of firms that enter, as they should possess enough capital to 
fulfil these requirements. 

Recommendation 

‘The Report suggested that instead of fleet and equity requirements, new and incumbent 
air carrier service providers can submit financial information which establishes their 
financial viability and illustrates how they plan on succeeding within the civil aviation 
sector. Financial disclosures of potential airlines should demonstrate the new entrant's 
knowledge of India's aviation sector's dynamics and adequate liquidity to cover 
aviation business start-up and initial operational costs 

Fleet, Equity and Experience Requirements for International Air Transport 

Present Regulation 

According to the Aeronautical Information Circulars No. 08 of 2009, a domestic 
carrier that wishes to start international air carrier service must fulfil the conditions viz 
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possess a valid permit of operation, lease or purchase at least 20 aircraft and have at 
least five years domestic scheduled transport experience. 

Impact on Competition 

Such fleet, equity and experience requirements deter entry and thereby reduce 
consumer choice of international passenger air carriers. Furthermore, the Open Sky 
policy allows foreign airlines into India as long as they abide by Indian safety 
regulations and are licensed by their home country, which may not require minimum 
20 aircraft fleet size and five years operational experience. In effect, this policy ereates 
4 two-tier competitive environment for international carriers - foreign and Indian - 
putting Indian domestic carriers that want to provide intemational services at 
disadvantage, 

Recommendation 

The report suggested that the regulator may consider removing fleet, equity and 
experience requirements for international carrer service providers. Specifically, equity 
requirements should be replaced by requirements for carrier service providers to 
demonstrate financial viability, using India's cargo service sector as well as 
international practices as models of reform. 

iews of the Committee: 

The Committee examined the issues highlighted by the Study Report. The Committee 
observed that the Ministry is presently in the process of formulating Civil Aviation 
Policy. The Committee therefore recommended that the matter would be reviewed at 
‘an appropriate time while framing of she Civil Aviation Policy of the Government. 

Issue II: Route Dispersal Guidelines 

Present Regulation 

Gol Order No. AV 11012/2/94-A regulates how a carrier service provider allocates his 
fleet to various parts of the country. This regulation divides civil aviation routes into 
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three categories. Category I includes the popular and extensively serviced routes 
large Indian city hubs. Categories II and III tend to be remote, relatively small and 
‘unpopular service routes. This regulation intends to ensure adequate service to all 
domestic Indian destinations by compelling Indian airlines to fly there. 

Impact on Competition 

While this regulation may serve a social need, economically it results in losses for 
India's domestic airlines, since they must allocate their scarce resource, aircraft, 10 
service routes that experience light passenger waffic. Air carriers flying to these 
regions may not be able to recover the cost of operation. This redistribution implies 
that airlines may need to take planes away from routes where sizable passenger 
demand exists. This adversely impacts the entry of potential carriers, and their ability 
to compete and respond to prevailing demand for air transport. 

Furthermore, this rule also creates a disincentive to further expand an airline's fleet 
and service, as investment in new equipment and additional flights may not eam a 
competitive rate of retum due to the route dispersal guideline. Therefore, this 
regulation indirectly limits the number of new market entrants to those capable of 
absorbing this loss and staying in business. This rule indirectly skews the market 
towards entrance of large firms possessing more resources. 

Lastly, this rule also indirectly gives Indian international carriers an unfair competitive 
advantage in the domestic market. 

Recommendation: 

‘The Report suggested considering phasing out compulsory government regulated route 
dispersal and put out a call for input from stakeholders for different incentive programs 
that will help create more air cartier traffic to smaller airports. 

Views of the Committee: 

The Committee noted that with the objective of promoting regional connectivity and 
expending air connectivity to smaller cities, the Ministry of Civil Aviation, Government 

6lPage



of India constinuted a Committee. The committee examined the existing guidelines, 
studied international best practices and has made recommendations for improvement 
in the system to improve connectivity to difficult areas of the country and submitted its 
report to the Ministry. It has been decided in the Ministry to seek the comments of 
stakeholders before operationalizing the recommendations of the Report on Air 
Connectivity. Accordingly, the the Ministry isin the process of consultation with the 
stakeholders. Since the issue has already been put out for consultation amongst the 
stakeholders, the Committee decided to await the outcome of the consultation process 
before proceeding further on the issue. 

Issue 3: Slot Allocation: 

Present Regulation 

In India, slots allocation is done in accordance with the IATA worldwide slot 
guidelines under which, an incumbent airline is entitled to retain a group of slots based 
on historic precedence, if the slots in question have been allocated by the slot 
coordinator to a passenger air carrier and have been utilized at least 80% of the time in 
the preceding season. Furthermore, guidelines states that slots may not be withdrawn 
from a carrier in order to accommodate new entrants. From the pool of available slots, 
new entrants have access to only 50% of the slots. This is termed as grandfather type 
of allocation of slots. 

Further, in accordance with IATA guidelines, when airlines merge, the AAI applies the 
“use itor lose it’ rule which allows a merged entity to retain access to all infrastructure, 
including slots, controlled by the airlines prior to the merger. 

B. Impact on Competition 

‘These rules create barriers to entry for new entrants, thus limiting the number and 
range of air cartier service providers. By keeping all allotted pre-merger slots, a newly 
‘merged cartier has time to capture a greater share of the aviation market at the expense 
of other incumbent carriers and new entrants, 
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Slot allocation regulations also limit the ability of suppliers to compete. Application of 
the ‘grandfather rule’ limits the ability of new carriers to compete for slots at different 
Indian airports. 

Recommendation 

‘The Report recommended the regulator to consider seeking wide stakeholder inputs on 
rmore efficient slot allocation procedures tailor made for India’s civil aviation sector. 
Revising the current system of slot allocation will help put airlines on more equal 
footing when competing for slots, and create a framework of predictable and efficient 
slot allocation outcomes, 

Views of the Committee: 

The Committee considered the recommendations of the Report. The Committee 
noted that MoCA is already contemplating new policy guidelines for Slot Allocation 
and towards this the Ministry has already started the consultation process in this 
regard. Necessary action in this regard would be taken at an appropriate time, while 

Issue 4: Airports 

4.1 Privatization of Airports 

Curren Status 

Indian airports fare poorly in terms of non-aeronautical earnings. A major reason for 
low non-aeronautical earnings is that most Indian airports come under the Airports 
‘Authority of India (AAI) and the Authority cannot afford to invest much from its 
scarce fund in these services. Therefore, to make Indian airports internationally 
competitive, the government must attract private investment into India's civil aviation 
infrastructure. 

Impact on Competition 
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oor airport facilites stand in the way of sector and overall economic growth. Airports 
with poor infrastructure will fail to attract both passenger and cargo carriers. If 
passenger and cargo carriers cannot find additional satisfactory airport infrastructure 
‘here they want to expand, carriers will not grow. Therefore, the lack of improvement 
in airport infrastructure will stunt not just growth in the civil aviation sector but overall 
economic growth of regions served by poor airports. 

Recommendation 

The report recommended allowing more private investment into existing airports (i.e, 
authorizing Brownfield projects) that will inject much needed equity into India's civil 
aviation infrastructure. Injecting private capital into existing airports will assist those 
airports in improving airport infrastructure as well as expansion projects needed to 
‘meet growing passenger demand. 

4.2 Concession Agreements between the AAI and Airport Developers 

‘The ‘right of first refusal’ granted in the Operation, Management and Development 
Agreement (OMDA) gives first priority to an airport developer already vested in one 
airport to develop and run another airport within 150km. 

Impact on Competition 

This may lead to one developer's dominance the city or region served by one existing 
and future airports 

Recommendation 

The report observed that keeping the ‘right of frst refusal’ clause is important in order 
for the AL to attract a greater number of investors to new Brownfield as well as 
Greenfield airport projects in the future. However, to even out the playing field 
between airport developers bidding to partner with the AAL to improve existing airport 
infrastructure or develop new airports, the report suggested considering creating a 
sunset provision within the ‘right to frst refusal’ clause. A sunset provision, once it 
expires will help attract new investments into other airport projects, but while in force 
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will also recognize and allow existing airport developers to obtain return on their 
investment. 

jews of the Commitee: 

The Committee considered both the recommendations at 4.1.A task force in 
Planning Commission is already looking at private investment in PPP mode. As 
regards 4.2, the Committee however noted that the Policy on Green Filed Airports 
already exist including Model Concession Agreement for Greenfield Airports. Hence 
Necessary action in this regard would be taken at an appropriate time. 

Issue: Anticompetitive Behavior and Pricing 

Current Situation 

Within the past year, pricing in the airline industry has ranged from excessively high 
prices to low prices potentially affecting the financial viability of the carriers as well as 
impacting consumer spending on air travel services. While the excessively high prices 
charged by the airlines seem to indicate possible coordination or cartel like behavior 
among the operators, the abnormally low prices are indicative of another type of 
anticompetitive behavior, ie., predatory pricing. 

Impact on Competition: 

While a cartel would erect barriers to entry into the market place, predatory pricing 
itself makes it unprofitable for new entrants and thus limits competition. In either case 
competition will be harmed, and the long term viability of the industry itself will be at 
stake to the detriment of consumers. 

Recommendation 

‘The report recommended that in order to limit the temptation for cartel behavior, the 
regulator needs to reduce barriers to entry, thus promoting a larger number of market 
participants. Lower entry barriers and a greater number of market participants will 
increase the incentive to compete and decrease the incentive to engage in cartel 
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behaviour. In order to monitor and wack anti-competitive behavior within the 
passenger carrier sector of civil aviation, the regulator may want to take concrete steps 
to put together a framework for detection of anticompetitive behavior and institute a 
deterrence mechanism, 

“ews of the Committee: 

The Committee noted that MoCA has already commissioned a study on framing 
of economic regulations on airline pricing. The Committee requested DGCA to work 
‘out the modalities of putting in place a monitoring mechanism on airline pricing in 
India. The Committee recommended that the study be examined once received by the 
Ministry 

Issue 6: Taxation and Pricing of Air Turbine Fuel (ATF) 

Current Situation 

India's multilayer fuel taxation system which includes the central excise duty , and 
sales tax levied by the state governments (varying from 4% to 30%), limits the number 
and range of air carrier service providers and the ability of Indian carriers to compete 
with foreign carriers providing international cartier services. 

Further, within India's civil aviation sector, Indian ATF consumers’ choice is 
restricted to four suppliers. Three suppliers are state owned oil companies that enjoy 
access to essential facilities within India's airports and maintain refinery capacity, 
resulting in market dominance. The current structure of the Indian ATF market is 
conducive to carteli 

Impact on Competition: 

The total cost of fuel does not just make it difficult for incumbent Indian airlines to 
grow; high fuel costs also make it hard for new air cartier service providers to enter 
India’s civil aviation market, High fuel expenses prevent Indian airlines from buying 
more aircraft and servicing more routes, which in turn contributes to overall market 
growth. Furthermore, highly taxed fuel impedes the ability of India's international 
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airports to compete and develop into international hubs for plane services such as 
‘maintenance, fuel and re-hauling. 

Recommendation 

In order to monitor ATF prices and track anti competitive behavior, the report 
recommended the regulator (PNGRB) to take concrete steps to put together a 
framework of oversight. The framework should include provisions for monitoring, 
enforcement and appellate activities, 

Views of the Committee: 

‘The Committee noted that a comprehensive study has already been conducted 
‘on the issue and all concerned stake holders in the matter have already been requested 
for taking necessary action in the matter. Further action would be taken based on their 
response. 

Issue 7: Preferential Treatment to Air India: 

2A_ Preferenti ‘Treatment to Air India in Traffic Rights: 

Regulation 

According to the Aeronautical Information Circulars No. 08 of 2009 ~ Section 3.6, 
operational plans submitted by the national carrier would be considered before 
allocation of traffic rights to other eligible applicants. 

Impact on Competition: 

This rule lacks competitive neutrality in assigning traffic rights. In order to increase its 
customer base Air India will take the best available routes, thus maintaining an unfair 
competitive advantage over other eligible Indian international carriers. 

Recommendation 

‘The regulator may consider abandoning preferential international route assignments to 
the national carrier, which would allow private carriers to compete with Air India. 
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‘Taking away Air India‘s right to priority route assignments will also help other Indian 
international carriers expand service to additional international destinations, leading to 
expansion in the range of choices for consumers. 

7.2__ Preferential Treatment to Air India in providing access to Government Finance: 

Present Regulation 

Air Corporation Act 1953 - Section 10 provides a legislative framework within which, 
the Government of India may provide funds for capital expenditures as welll as 
potential bailout funds for the national carrier ~ Air India, 

Impact on Competition 

This regulation gives Air India an unfair competitive advantage, by creating a 
framework through which it may apply for government financial assistance. The Act 
lacks competitive neutrality with regards to airlines in terms of access to government 
funds for capital expenditures and potential bailout 

Recommendation 

Bringing in private players and capital to operate India's national carrier will help 
address some of the airline's operational issues, while freeing government funds for 
other purposes. Partially privatizing Air India would ereate incentives for the carrier to 
compete with other airlines, since Air India's private investors would seek to 
‘maximize return on their investment, 

Views of the Committee: 

The Committee considered the issues 7.1. The Committee noted that the 
resent policy of the Government gives only due consideration to AIR India in traffic 
rights allocation and not the right of frst refusal as mentioned in the Report 

However, the Commitee felt that the Air Corporation Act, 1953 has already 
been repealed. The Government takes decision regarding funding of Air India on merit 
‘and as owner of the company. 
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Issue 8: Foreign Direct Investment in Airlines 

Present Regulation 

The Civil Aviation Requirements (CAR), Air Transport, Series C, Part Il, Section 4.1.5 
states that foreign equity in air wansportation services is permitted up to 49%; while 
Non Resident Indians (NRIs) / Persons of Indian Origin (PIO) are permitted to invest 
up to 100% in domestic air transport services. Investment by foreign airlines is not 
allowed. 

Impact 

Access to a greater amount of foreign direct investment will help smaller firms satisfy 
fleet and equity requirements and thereby enter India's civil aviation market. Thus, 
access to foreign capital will help more new firms ~ which are not in the air cartier 
provision of service business - pass the market entry barriers. 

Further, the most knowledgeable investors are those firms with experience running 
carrier services, however currently foreign airlines are not allowed to invest in India's 
airlines. By setting out limits on foreign direct investment in Indian airlines, this 
regulation ultimately limits the number and range of suppliers. 

Recommendation 

‘The report recommended that allowing foreign airlin FDI will likely benefit the 
Indian airlines in the following ways: create the possibility of code-shares, optimal 
utilization of the carrier's leet, and increase in customer choice. 

jews of the Committee 

The Committee noted that allowing investment in Indian carriers by the foreign 
carriers is already under active consideration of the Government. 

Issue 9: Procurement 

Current Situation 
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‘The tender process of the AAI lacks fair and adequate competition for goods and 
services required by the agency. 

Impact on Competition 

AAI's procurement timeline in practice limits the number and range of equipment and 
service providers supplying the Agency. Further, the eligibility criteria adopted by 
AAL for suppliers limits qualifying vendors to only those that worked with government 
transportation hubs, indirectly creating a group of preferred vendors. 

Recommendation 

‘The report recommended centralizing the procurement procedure and putting tender 
announcements on an online searchable database which will create an efficient and 
transparent procurement process. Central ing India's procurement for the civil 
aviation industry will create a transparent and predictable procurement framework, as 
well as help give more vendors access to all contracts related to the sector, thus 
increasing competition for government goods and services contracts. 

Views of the Committee: 

The Committee was of the view that the recommendations of the Report in this regard 
{for centralizing the procurement procedure and putting tender announcements on an 
online searchable database may be accepted for implementation 
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1. Executive Summary 

In accordance with the requirements set forth by the Ministry of Conporate Affairs of the 
Government of India, this report aims to identify and analyze potentially competition inhibiting 
[provisions of statutes, rules, policies and practices found within the regulatory framework of 
India’s civil aviation sector. This report hopes to assist the Ministry with the following: 

1. Framing ofthe National Competition Policy (NCP); 
b. Formulating strategy for competition advocacy with government and private sectors. 

This report considered a varity of rules and regulations and picked out individual statutes 
‘which we believe inhibit competition, The study mostly focuses on rules and regulations 
‘guiding air carriers, briefly addresses taxation of airports, air turbine fuel, air carriers and 
‘passengers as well as procurement by regulating agencies! 

All highlighted rules and regulations were evaluated according tothe following parameters: 

Regulations that limit the number and range of suppliers; 
Limit the supplicrs ability to compete; 
Reduce the incentive ofthe suppliers to compete; 

Affect investment. 

This report also compares India's current regulatory framework with pre-and post= 
deregulation of the United States of America and Brazil, as models of potential sector growth 
and future reform. Furthermore, the report also presents regulatory solutions of the European 
Union, UK, and Australia as alternative models. The report offers policy recommendations that 
‘will minimize and, in some cases eliminate, certain prevailing barriers to competition 

"Noweve a through anal of prouremet procures parte poet xsl atl tthe pie 
ult andthe on compton sees une 
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Tis report identified a number of rules and regulations which according to our evaluation 
[parameters inhibit competition within India’s civil aviation sector. In the next few pages, this 
‘report will briefly list the regulation, its competitive implications and recommendation. Sections 
beyond this executive summary will address each issue in more detail 

Civil Aviation Requirement (CAR) Section 3, Series C, Part Il sets out fleet and capital 
‘roquirements for scheduled air carter service providers, while CAR Section 3, Series C, Part IL 
sets out fleet and capital requirements for non-scheduled aie carrier service providers, Fleet and 
‘equity requirements create artificial barriers to entry into a sector which is characterized by high 
‘natural bariers to entry. Based on international precedents of the United States, Australia, and 
European Union, as well as India's experience of reform of the cargo sector, fleet and equity 
requirements may be abandoned in favour of rules of financial disclosure that would help 
establish financial viability ofa new air cartier service provider, 

Aeronautical Information Circulars (AIC) No. 08 of 2009 set out flet, equity and experience 
requirements for Indian domestic air carrier service providers that wish to begin international 
air carrier services, These roquirements serve as artificial bariers to entry and bias the civil 
aviation market towards big airlines which already have economies of scale to qualify. 

Furthermore, this regulation creates incentives for mergers and acquisitions of small air carrier 
service providers by large service providers, resulting in a reduction in the number of 
competitors. Finally, consumers who wish to travel internationally will have fewer choices of 
service providers. Based on experiences of the European Union and United States, fleot and 
‘equity requirements should be abandoned in favour of financial feasibility rules, while domestic 
service requirements may be reduced to twa years. 

Government of India Onder No. AV 11012/2/94-A sets out service requirements for flight routes 
for different parts of the country in order to ensure adequate service to remote areas. The route 
dispersal regulation creates artificial barriers to entry for new air earier service providers by 
limiting their ability to compete and respond to changes in demand for air transport, This 
‘rogulation creates a disincentive for fleet and service expansion, asthe service provider may not 
‘get adequate return on his investment; due to government requirements to travel to low demand 
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unprofitable destinations, Based on experiences of Brazil, United States, and European Union, 
route dispersal regulation may be replaced by an incentive or subsidy based program for 
providing adequate service to all airports 

In terms of allocation of take-off and landing slots, India follows the International Air Transport 
[Association (LATA) guidelines, which include the ‘grandfathering” of slots, according to which a 
service provider will control slots that he utilizes in perpetuity. The IATA slot guidelines also 
entail a “use itor lose i’ principle which adversely affects competition in cases of mergers since 
the merged entity will retain slots based on historic precedence as long as they are utilized. 
Application ofthe ‘grandfather’ rule limits the ability of new service providers to compete with 
incumbent service providers at different airports, since the only slots that new service providers 
can access are underutilized slots which tend to be at odd times and off peak hours. Therefore, 
application ofthe ‘use itor lose i rule after mergers, limits the ability of other service providers 
to compete with the merged service provider. 

Based on experiences of the United Kingdom, United States, and European Union, India may 
‘want to expand its slot allocation system to include more market based tools such as allowing 
slot trading and auctioning off a fraction of underutilized slots by an independent authority, 
modelling the process after the UK. Proceeds ofthe auction can be used to incentivise airports to 
improve and expand available airport infrastructure 

The Operation, Management, and Development Agreements which privatized Mumbai and 
Delhi international airports have a ‘right to first refusal’ clause. While this clause was intended. 
to attract a greater number of bidders in the privatization scheme, once the first generation 
agreements with the abovementioned clause were signed, the competitive environment for 
following generation agreements changed by narrowing the range and number of new 
suppliers, This clause creates the possibility of a regional monopoly in airport development, 
Studies of the United Kingdom and European Union indicate that airports are not natural 
monopolies and can compete with each other. In order to compete with other Asian hubs, 
privatization and development of new airports in India should have a sunset (expiration) 
provision within the ‘right to frst refusal’ clause. 

The Aeronautical Information Circulars No. 08 of 2009 and the Air Corporation Act of 1953 give 
‘preferential treatment to Air India, the national carver, with respect to allocation of traffic rights 
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and access to government funding. These regulations make it dificult for private aisles to 
‘compete with the national carier both operationally and financially. Furthermore, preferential 
treatment creates disincentives for the national caries to become a more efficient and financially 
leaner service provider. In order to level out the competitive field between private service 
providers and national carrier, preferential treatment legislation needs to be revised, 
Furthermore, in order to incentivise Air India to become a leaner and more competitive service 
‘provider, the national carrer may be partially privatized, 

vil Aviation Requirements (CAR), Air Transport, Series C, Part II does not allow foreign air 
carrier service providers to invest in Indian service providers. ince companies that are in the 
Dbusiness of air carrer services, understand the risks involved best, excluding foreign air carrier 
service providers from investing into Indian air carrier service providers may negatively impact 
_growth of India’s civil aviation sector. Currently, the Government of India is discussing allowing 
foreign direct investment (FDI) by foreign air carrier service providers into Indian service 
providers, Allowing FDI by foreign ai carrier service providers into India's civil aviation sector 
‘would create the possiblity of code-shares, optimal utilization of a carvier’s fleet, and an 
expansion of consumer choice. 

The Aigports Authority of India (AAI) Materials Management Manual 2010 mandates that 
procurement tenders must have a period of isue of at least three weeks. Furthermore, the 
‘manual requires that in order to supply the AI with certain goods and services, the contractor 
must meet certain operational and experience with Indian government transportation agencies, 
In practice, some procurement tenders have periods of issue far shorter than the required 
amount, which reduces the number of applicants, resulting in decreased competition, 
Requirements for potential contractors to have minimum experience in working with other 
transportation agencies, indirectly creates a list of preferred vendors and reduces the number of 
cligible contractors. 

Based on experiences ofthe Russia and United States, government procurement of goods and 
services should be centralized into a searchable database with public access. Furthermore, 
application timelines for tenders should meet requirements sot out by the AL, in order to allow 
the greatest number of competitive bids.



There are two pieces of regulation that are analyzed but do not have recommendations ~ Rule 
160 of the Aircraft Rules of 1937 and Airports Economic Regulatory Order No, 13 2010-11. Our 
‘research has indicated that these two rules do not significantly impact competition, 

Critical Findings 

(Our research indicates that the following recommendations are the most critica: 

i. Ensure competitive neutrality between private carriers and the national carie by; 
4. removing regulations ensuring preferential treatment of Air India with regards 

to recapitalization; 
'b. removing regulations ensuring preferential treatment of Air India with regards 

to lying rights: 
Consider reducing fleet and equity requirements for passenger air carriers by looking at 

hhow India's regulators reduced requirements for argo carvirs; 
iii, Consider introducing an incentive-hased route program of servicing all India's airports 
fv. Consider introducing market-based tools in distribution of slots. 

Thus, formulation of a single civil aviation policy taking into account the recommendations 
highlighted above would be a major step towards ensuring competition in India’s civil aviation 

Structure of the Study 

The report analyses the abovementioned issues in detail, Section 2 serves asa bref introduction 
to India’s civil aviation sector, Section 3 provides an overview of market structure of India's civil 
aviation sector; Section 4 identifies anti-competitive provisions and practices within the civil 
aviation regulatory framework; Section 5 analyzes identified issues and compares India's civil 
aviation sector with other countries; Section 6 offers a set of conclusions and policy 
‘recommendations; Section 7 briefly outlines other countries’ regulatory frameworks with respect 
to the civil aviation sector and also provides a framework to address the issue of airline pricing; 
Section 8 lists the stakeholders interviewed for the purpose of this study; Section 9 lists sources 
of information used to compile this report
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industry experts, and CUTS Institute under the aegis ofthe Ministry of Corporate Affairs of the 
Government of India,



2. Introduction 

‘A country’s transportation sector plays an integral role in the growth and development of an 
economy. According tothe “Indian Aerospace Industry Analysis” report? in terms of passenger 
traffic, India is currently the ninth largest aviation market inthe world. With regards to air cargo 
tonnage, India leads the South Asian region ~consisting of Afghanistan, Bangladesh, Bhutan, 
India, the Maldives, Nepal, Pakistan and Sri Lanka? Currently, India has 128 airports ~ 
including 15 international airports 

(Over the past ten years the Indian civil aviation sector grew by 142% in terms of domestic 
[passengers and 7.8% in terms of air cargo (in CAGR - compound annual growth rate)® In 2010- 
11 six major Indian carriers with around 400 aircraft catered to 143 million passengers, including, 
38 million passengers that originated abroad. In 2010-11, Indian airlines carried approximately 
1.6 million tons of air cargo Further growth of the aviation sector between 2011- 2013 is 
estimated at 15%." 

India's civil aviation sector has evolved over time. On February 18, 1911 India's frst commercial 
airplane flew between Allahabad and Naini. In 1912, India's first commercial international flight 
‘operated by the erstwhile Imperial Airways took place and connected Delhi to Karachi and 
beyond In 1932, |R.D. Tata flew an air mai service airplane, after which Tata Airlines ventured 
into scheduled air transport services! 

At the time of India's independence in 1947, nine air transport companies, carrying both air 
cargo and passengers, operated in the country. To further strengthen the national aviation 
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sector the Government of India and Air India Tata Aielines was renamed Air India in 1946 set 
up a joint sector company, Air India International Lid. In order to address the deteriorating 
financial health of Indias civil aviation sector, the Government of India passed the Air 
Corporations Act of 1953, which nationalized all carriers providing services within India's civil 
aviation industry 

Up until the late 1980s, India's civil aviation sector remained monopolized by India's 
‘government owned airlines. However in 1986, the Indian government once again granted 
[permission to private sector companies to provide air taxi service. Additionally, India’s Open 
Sky Policy of 19900 and the Air Corporations (Transfer of Undertakings and Repeal) Act of 
19944 further freed up India's civil aviation industry and eradicated the government carrer 
monopoly. While these policy changes led to a dramatic increase in the number of private 
airline carriers; due to viability issues, by the end of the 20th century all private air carriers, 
‘except Jet Airlines and Air Sahara, exited the market 

In 2003 the introduction of a new type of airline service called low cost cariers - LCCS or no- 
frills air service - by Air Deccan, reinvigorated India's civil aviation sector. By bringing 
competition into the Jet Airlines-Air Sahara duopoly, Air Deccan brought a new competitive 
spirit to India's civil aviation. Furthermore, introduction of low cost airlines also changed the 
‘perception that air trivel was reserved only for the elites. By 2007 mergers and acquisitions 
‘became common in India's civil aviation sector. Within a span of two years Air India and Indian 
Airlines merged, as did Jet Airways and Air Sahara, and Kingfisher Airlines and Air Deccan, 

(Currently, India maintains bilateral Air Service Agreements (ASAs) with 108 countries While 
172 foreign airlines fly in and out of Indias four private domestic carriers ~ Jet Air, IndiGo, 
Spicelet!” and Kingfisher ~ fly to 35 destinations in 25 countries. Air India, the national carrier 
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‘connvenniat 

‘maintains a number of international routes: seven destinations in North America, nine 
destinations in Europe, 12 destinations in the Gulf, two destinations in the Midlle East, two 
destinations in Africa, and 13 destinations in West and East Asia. 

Recently, India's Ministry of Civil Aviation hosted 65 International Civil Aviation member 
rations (ICAO) at the 4% International Civil Aviation Negotiation Conference (ICAN 2011) 
during the week of 17 October 2011. The conference provided a forum for nations to amend and 
‘modemize existing ASAs. While India's international carriers lobbied the Indian government to 
allow them to run more flights to Oman, Saudi Arabia and Hong Kong, representatives from the 
Persian Gulf lobbied the Indian government for additional seats. 

‘Table 1: Developments inthe Indian Aviation Industry 

[As India’s civil aviation sector developed and evolved over time, in order to guide market 
‘participants the Ministry of Civil Aviation and Government of India periodically responded to 
‘new industry challenges by setting up and amending existing regulatory frameworks, Until 1994 
the Directorate General of Civil Aviation (GCA) controlled every aspect of flying including the 

"Goverment oat pvt unt ap Vaya Rai The sno Tes17 Otter 207 
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licensing of pilots, certifying aircraft and issuing all rules and procedures governing Indian 
airports and airspace. However, in 1994 an Act of Parliament established the Airports Authority 
of India (AAI)2! This Act gave the AAI the power to manage al national and international 
airports and administer every aspect of air transport operation through the air traffic contro 

In 2008, the Airports Economic Regulatory Authority of India Act established the Airports 
Economic Regulatory Authority (AERA) of India. AERA regulates tariffs and other aeronautical 
charges, a5 well as monitors airports’ performance standards. Within the Indian context of 
airport regulation, AERA takes the following things into consideration: ports are natural 
‘monopolies; airports are public goods, both inthe case of Brownfield and Greenfield airports the 
Government of India has made land available for acquisition, often under the Land Acquisition 
Act, to airport developers at a very low cost. Lastly, the same Act established the Appellate 
Tribunal which handles appeals from service providers and consumer groups. 
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3, Market Structure and Competition Issues 

According to economic theory, market structures range from a perfectly competitive market toa 
monopoly. A perfectly competitive market is one where there are numerous producers selling 
the same product or service to a very large number of customers, Each producer supplies the 
_good or service toa fraction ofthe market and hence does not have any influence on the market 
price? Competition among the suppliers drives the prices down to a point where they just 
recover their average cost. 

(On the other hand, in a monopoly there exists only one producer/service provider. The 
monopolist has the ability to set the price by restricting the output, This in turn results in the 
consumers being worse off than in a perfectly competitive market where consumers enjoy the 
‘benefits of competition among the producers. 

A market structure that falls between the two extremes - perfect competition and monopoly ~ is 
an oligopoly. In an oligopoly there are few suppliers who control a significant share of the 
market, Pricing in an oligopoly falls between a perfectly competitive market where the market 
players have no pricing power and a monopoly where a single producer can fix the highest price 
possible, subject to demand. 

Competition in an oligopoly can lead to two outcomes. Producers can engage in ‘ruinous 
competition’ to the detriment of al of them, or set output and prices taking into account the 
market conditions and the reactions of their competitors. The noncompetitive outcome of an 
oligopoly is cartel behavior, i, when producers/service providers explicitly agree to coordinate 
their output and pricing decisions to mimic the behavior of a monopolist. 

There are no civil aviation markets in the world that could be characterized as a perfectly 
competitive market. Generally civil aviation markets exhibit ether monopolistic or oligopolistic 
market characteristics. The Indian civil aviation market post deregulation can be characterized as 
an oligopoly. 
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Keeping in mind the characteristics of the oligopolistc market structure, the regulator of such a 
market needs to engage in postive regulation that both creates a level competitive playing field 
land mitigates anti-competitive behavior of market participants. In order to mitigate anti- 
competitive behavior regulation should ensure the reduction of artificial and natural barriers to 
market entry, to the extent that this is practically possible. Furthermore, the regulator would 
‘need to ensure that regulation does not create artifical barviers to entry. 

In order to monitor firms! behavior, assess whether or not anti-competitive behavior is taking, 
place, the regulator needs to put in place a system that allows the agency to collect and analyze 
market information. Lastly, the regulator needs to install regulatory mechanisms ensuring, 
transparency in behavior of market participants, 

India's Civil Aviation - Market Structure 

India’s civil aviation sector is much younger than other modes of transportation, and its market 
structure has changed frequently over the lat few decades, India's civil aviation sector evolved 
from a market tightly controlled by the government with two air carrcr service providers to a 
telatively competitive market with a somewhat small number of domestic and international air 

Some features of India’s civil aviation sector include a large number of consumers (passengers 
and cargo) a relatively small number of airlines with significant market share significant cost 
barriers to market entry, differentiated services, and competitive firms affecting each other's 
business decisions. These market characteristics indicate that India's civil aviation sector has an 
inherent oligopolistic market structure, Since within India’s civil aviation sector, economies of 
scale and scope exist; in order for each market participant to break even, the firm must achieve a 
rinimum efficent scale of operation, 
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The key characteristics of India's aviation sector are as follows: 

Figure 1: Market Share by Airlines 

1 

1 Air India(Domestic) indigo 
"Go Air Spiceet 
1 Kinglisher ey 

A small numberof lange carriers such as Ai India, Go Air, Kingfisher, IndiGo, Spice Jet, and 
Jet dominate this industry. Currently, India’s civil aviation sector is made up of just six 
domestic air carriers with each maintaining a market share of atleast five percent. The top 
four firms’ concentration ratio adds up to S1.3% and the Herfindabl-Hirschman Index (HHI) 
stands at 1,905. A high four firm concentration ratio and HHI above the 1,800 benchmark, 
Indicates a high degree of concentration within the industry. This type of market 
concentration can be defined as a tight oligopoly, where India’s four firms hold more than 
(60% ofthe market share2* 

Barriers to market entry in Indias civil aviation sector include a high mortality rate within 
the airline business with respect to both regular and low cost private carriers. Additionally, 
during the gestation period, a private carrier needs adequate staying power to buy aircraft 
nd capacity in order to absorb intial operating losses. Furthermore, to succeed, new market 
cetrants must be able to absor’ market entry costs (sunk costs in nature) and withstand the 
incumbents’ response to the entry of a new competitor. Other important barriers to entry 
include capacity and investment constraints, 35 well as the absence of a level playing field or 

Stopnt Wiliam G The Eagomicat Industrial Oat Fourth ton, rise Ha p 6 ‘ Raunkcoste at hata aeady bem ners a tat canna be ange yay econ made raw a 
a



competitive neutrality with respect to the national carrier which impedes the private 
carriers’ freedom to compete on a route. 

India's civil aviation sector isa differentiated oligopoly witha few firms providing services 
different enough - in terms of quality, fils offered, and frequent flyer programs - for each 
firm ta have some control over the price oftheir service. The strategy of each firm depends 
‘on the behavior of rival firms. 

“



4, Identification of Anti-Competitive Provisions and Practices 

‘This section of the report identifies anti-competitive provisions and practices, and lists their potential 
effects on competition within this sector 

ae met 
1 | CivilAvition | Section32 

equtement Reqemert | re tescheuled |The avaton ctr | ints Menunber or 
shchanapliant | seaorandae sane 

requirement for issuance 
‘of an operational permit 
results in a higher entry 

Limit ability ofthe 
supplier to compete 32. Paid up Capital 

for new applicants for 
which the applicant | cog, thus limiting the 
shall submit a umber of ancalt 
cetificate fom the Reduces incentive of ‘operators present within banker of chartered the sector. This patticular | supplies to compete. ‘accountant to confirm re barrier to entry isan the paid up capital of a important reason forthe the company: presence of few firms in 
{0 Aine operating | Hil aviation sector. 
with aiteraft with take= 
off mass equal 1 or 
exceeding 40,000 

“The minimum five at 
Ast requirement to start 
‘cartier operations 

2) uptoSairrat =o | Heelys inthe 
jee ‘entry of only big comporate 

firms into this sector. The 
) foreach addition of | let requirement isa 
uptofiveaircratt, | major deterent toentey, 
‘daitional equity | because t imposes an 
fnvestment of R20 | additional cost that is 
tomes willbe required, | unrecoverable, reducing, 

the numberof new market 
entrants, thus reducing the 
possibility ofa larger 

off mass not exceeding. | number of market 
40,000, pattcipants within the 

induste. 

wih alteraft with take= 
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a) up to Sacra = Re 
20crores 
for each addition of 
up tofive aircrat 
‘dalitional equity 
investment of Rs 10 
tones will be required, 
323 A fleet of 
‘minimum five 
seroplanes or five 
multi-engine 
belicopters either by 

Civil Aviation 
Requirement 
Section3, 
Series C, Pa 
MW 

An applicant fr the 
grant of an non- 
scheduled operator's 
permit shall 
4) be in possession of at 
east one arr ether 
by outright purchase or 
on lease (without 
cre), which shall be 
registered in India and 
shall havea valid 
Certificate of 
Airworthiness? in 
[Norenal Passenger 
Category 
b)havea minimum 
Paid Up Capital as 
given below: 
Fleet Strength 
Minimum Paid Up 

By requiring paid-up 
«capita this regulation 
‘creates a financial entey 
barter for new entrants 
ino the non-scheduled ae 
transport sector, thus 
reducing the number of 
non-scheduled air 
transport service 
providers. 

Limits the number or 
range of suppliers. 

Limit ability of the 
supplier to compete 

Reduces incentive of 
suppliers to compete 

Dance Conrail Avaon webinar 
16 



Capiial (Rein Crowes) 
( Upto2 
seroplanes/elicopters =200 
(Gi) Between 3 and 5 
seroplanes/elicopters =5.00 
(Gi) Between and 10 
seroplanes/ 
belicopters- 1000 
(iv) Above 10 
seroplanes/elicopters 21500 

‘Aeronautical 
Information 
Circulars No. 
8 of 2009 

‘Seaton 
Any Indian air 
transport undertaking 
shall be eligible to 
ppl for operation of 
international 
scheduled 
services, if 
possession of 

transport 

(a valid permit for 
‘operation of scheduled 
air transport services 
(i) aminimum of five 
years’ experience of 
‘continuous operation 
‘of domestic scheduled 
air transport services 
and 
(Gi) at east twenty 
aicraft in its feet 

“These requirements create 
borers to entry for 
domestic operators t 
Wish to expand their 

international air transport 
arena, Fleet size 
requirements incur a large 
startup capital cos 
Domestic operators are 
worse off because while 
their entry is restricted due 
to these eligibility 
conditions the scope of 
foreign operator services 
to and from India has been 
steadily expanding. 
“This policy works as a 
barrier to entry fr stall 
domestic operators who 
Wish to provide carrier 
services international 
and Biases the market 
towards big ai 
already have economies of 
scale Furthermore, this 
rule incentivizes mergers 

ines which 

Limits the number or 
range of suppliers. 

Limit ability of the 
supplier to compete 

Reduces incentive of 
suppliers to compete 
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‘and acquisitions of small 

providers by relatively 
large operators which 
‘creates a relatively small 
umber of market 
participants and 

impedes 
competition, 

‘Aeronautical 
Information 
Circulars No. 
8 of 2009 shall be given tothe 

‘operational plans 
submited by National 
Aviation Company of 
India Lid (NACIL is 
the national carvier 
formed by Air India. 
Indian Aivlines merger) 
before allocation of the 
trafic ights to other 
eligible applicants, 

“This rule gives preferential 
treatment to Ais India 
under certain 
cumstances by refusing 
permission to other 
eligible operators to fly 
inerationally toa place 
where Air India isa ws 

established service 
provider. Such preferential 
treatment may reduce Air 
India's overall loses, but 
the rule creates a two ter 
system of allocation of 
ineratinal wai rights 
with preferentiad 
consideration of Ait Indi 
followed by consideration 

‘of private cariers. 
Application of this tule 
potentially gives unfair 
‘ompetiive advantage to 
Air India while operating 
‘ona specific international 
route, which limits carier 
‘options available to the 

Limit ability of the 
supplier to compete 
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Government of 
India 
Order No. AV 
11012/2/94-A 

‘The operator will 
deploy on routes in 
category I atleast 
10% ofthe capacity he 
deploys on routes in 
category Land of the 
capacity thus required 
tobe deployed on 
Category -I routes at 
least 10% would be 
deployed on services 
‘or segments thereof 
‘operated exclusively 
within the North- 
Eastern region, Jammu 
& Kashmir, Andaman, 
& Nicobar and 
Lakshadweep, 

‘The operator will 
deploy on routes in 
Category =I, atleast 
50% ofthe capacity he 
deploys on routes in 
Category = 

‘This route dispersal 
‘guideline limits the 
‘operators’ ability to choose 
routes where caries cn 
‘capture the most ents 
from service, as they ane 
required by this 
‘government order to 
‘operate in regions which 
‘may not be economically 
viable 
“The volume of talficto 
(Category I and I routes 
issmaller than to popular 
destinations in Category 
(Operating a lange airratt 
to service relatively un- 
popular and small routes 
is economically inefficient, 
while acquiring smaller 
aircraft just fr these 
routes would imply a 
higher capital cost of entry 
into the civil a 
market 

to provide air 
carter services only on 
these small regional routes 
would need to compete 
with lange established 
firms that are obligated by 
law to provide services on 
these routes, thus creating 
futher barriers to market 
‘entry for small regional 

Limits the number or 
range of suppliers. 

Limit ability of the 
supplier to compete 

Reduces incentive of 
suppliers to compete 
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Government of 
India 
Order No. AV 
11012/2/94-A 

A service operated ona 
category ~Iroute asa 
part of international air 
service will not be 
reckoned fr the above 
purpose. 

“This rule provides 
incentives for existing 
Indian international air 
carter service providers to 
‘count Category Lnoutes = 
in cases when there isa 
stopover of an 
international fight in one 
Indian city before 
proceeding toa final 
Indian destination spa 
‘of tht international 
‘operation, thus reducing 
the carier’s overall 
responsibility in servicing 
(Category I and I routes 
‘This puts exclusively 
domestic Indian air carvier 
service providers ata 
competitive disadvantage 
as they cannot avoid 
servicing the other two 
‘categories of destinations 
based on the entire volume 
‘of Category Lzoutes inthe 
same way as the 
international Indian air 
‘carter competitors 

Limit ability of the 
supplier to compete 

Air 
Corporation 
Act 1953 

Seaton 10 
()Allnon 
expenditure incurred 
by the Cen 
Government for, oF in 

courting 

connection with, each 
ofthe Corporations up 
tothe date of 
establishment ofthat 
Corporation and 
declared to be capital 

Air India, India’s national 
airline, has less incentive 
to compete as it gots 
preferential treatment 
from the Indian 
‘government 
Air India has an un 
competitive advantage 
‘over private carers, since 

Reduces incentive of 
suppliers to compete 
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‘expenditure by ti 
Government, shall be 
treated as capital 
provided by the 
Central Government to 
‘that Corporation, 

(2) The Cental 
Government may 
provide any further 
capital that may be 
required by either of 
Corporations forthe 
catrying onthe 
business of the 
Corporation or for any 
Purpose connected 
There 
terms and conditions 
asthe Central 
Government may 
determine. 

thon such 

private carvers donot 
‘enjoy the same kind of 
‘government support, thus 
they are unable to compete 
with Airndia on equal 

Given the comparatively 
large size of India’s public 
‘cartier combined with 
preferential treatment 
dispensed by the 
‘government, the caricr 
has no incentive to become 
leaner and mot efficient 
inorder to compete with 
private carriers. 

Procedure 
Manual 
Directorate of 

‘Chapters 
(Procedure Manual 
Directorate of 

Indi 
“grandfather 

use ofthe Limits the number or 
range of suppliers. 

Information | Information and distribute altport slots to 
‘and Regulation | Regulation 2010) incumbent and new 
a corres rates barrie 1 | Reduces incentive of in accondance entry for new entries. Use suppliers to compete. wintat® | secon za sateet, | tte teri it 
wortdstot | Bata guides) | Postmerge of two carters 
alcation | BUTS inhibits the ability of 
guidlines incumbent and new 
Edition) carriers to compete with 

the merged entity 
Seaton 

The Civil 4.15 Foreign equity in| inflow ofboth investment | Investment issue 
Aviation sirtransportation | and technology is crucial 
Requirements | services is permitted up | for development of civil 
(CAR), Air | 10.49%. Non Resident | aviation in India. 
Transport, | Indian (NR) / Person 
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‘Series C, Past ofTadian Origin (PIO) | Foreign direct investment 
Js permitted to invest | (FDN policy in terms of 
‘up to 100% in domestic | exclusion of foreign 
air wansport services| investment adversely 

alfects development of the 

Section 103054 
0. | Non ‘Adequate notice should | From the tenders for Limits the number or 

enforcement of | be given forsale of | goods and services range of suppliers. 
the Materials | tenders. Likewise, | awarded details as seen in 
Management | sulicient ime should | the AAI website; some 
Manuat2ms | also be givento the | tenders appear tohave 

tenderers to submit | been isued fora period of 
their bids after the date | justa day, with others for 
cofsale of tenders is | period less than three 
closed. Ordinarily | weeks ~a minimum 
period of sale of tender | period required by the 
should not beless than} Materials Management 
three weeks, However, | Manual Short duration to 
incase of exigencies, | apply fora tender reduces 
thisperiod can be | the number of applicants 
reduced as per leading to decreased 
discretion of authority | competition. 
competent toaward | a qaivonally, tender rules 

{for providing different 
_goods and services tothe 
‘AAT requite a minimum 
amount of experience 
‘working with other 
transportation agencies, 
‘which indirectly creates a 
list of preferred 

Ti | Siteand ‘Basse Duty, Sales Tax [Aviation turbine fuel | Limits the number or 
Central levied by thestate | (ATF) isexcessvely priced | range of supplies. 
Government | governments (varying | and taxed has adversely 
FuolTaes | between and 30%) | impacted the health of | Limit ability ofthe 

India’s civil av supplier to compete 



1. Operation, 
‘Management 
and 
Development 
‘Agreement 
between the 
Airports 
‘Authority of 
India and Delhi 
International 
Aiport Peivate 
Limited 

Right of Fest Refusal ‘The’ right of fist efusa 
‘ives priority toa private 
airport developer to 
engage, design, construct, 
finance, operate, manage 
develop of maintaina 
second airport within a 
certain distance from the 
Brownfield airport This 
rule gives first priority to 
analrport developer 
already vested in one 
airport to develop and ran 
another aitport withina 
specified distance fom the 
already operational 
airport, cresting a regions 
‘monopoly on aeport 
‘operation and 
development 

Limits the number or 
range of suppliers. 

Reduces incentive of 
suppliers to compete 

Limit ability of the 
supplier to compete 
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5. Analysis of the Identified Issues 

In this section, competition impeding issues are discussed in depth. In addition, these rules and 
‘regulations are compared with those in the United Stats, the United Kingdom, and the European 
Union, Asa developing economy, India’s civil aviation sector may benefit from postive and negative 
regulatory experiences ofthese countries’ lage developed civil aviation sectors ~ ‘standing on the 
shoulders of gian 10 raft and reform the country’s civil aviation sector in order to encourage 
‘growth and competition. Furthermore, in order to compare and contrast India’s civil aviation sector 
‘with a developing country’s path to industry Ubealization and growth, this report uses the de- 
regulation experience of Bazi’ civil aviation sector, whenever applicable 

‘51 Flet and Equity Requirements 
5.11 Fl and Equity Requirements for Domestic Passenger Air eric 

A. Regulation 

India's Civil Aviation Requirement (CAR) Section 3, Par Il and II mandates that a scheduled service 
‘operator that applies to provide services using aircraft with a takeoff mass of 40,000 kg or more must 
purchase of lease a minimum of five aircraft with star-up equity requirement of Rs 50 crore 
Additionally, as an aisine's fleet grows in increments of up to five planes, equity requirements grow 

ip Moet bby Rs 20 cone, With regards to aicrat with take-off mass of less than 40,000 kg, the st 
‘minimum remains at five aicraft ~ purchased or leased ~ with the minimum equity requirement 
starting at Rs20 crore and growing by Rs 10 cre with every five addtional aircraft? 

For non-scheduled operators, the fleet requtements as stated in Civil Aviation Requirement Section 
3, Series C; Part II Section 42 are minimal - requires possession of just one aircraft - there exist 
‘equity requirements based on the number of aircraft ovined or leased by the operator, which create 
an additional financial barter to entry 

B. Inpacton Competition 

Given the cost of entry into the civil aviation sector i naturally high (even inthe absence of fleet 
and equity equirements), these regulations unnecessarily tase barviers to entry. Therefore, fleet and 
equity requirements instituted by these regulations limit not only the number of new market 

‘Ge Aviation Reguement Sein eri Part Seton 321 an 3.23, 
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entrants but also the size of firms that enter, as they should possess enough capital to fll 
requirements 

Incumbent market participants are cognizant ofthese barter, thus thelr business decisions take into 
account a reduced chance of new market competitors that may potentially enter and reduce the 
Incumbent carriers’ mavket share. Since all market participants will Ukely come to similar 
conclusions, incumbent market participants wil fel no urgency to change their prices, services and 
business models. In the case of India's civil aviation sector, there are relatively few market 
participants, who are fairly large service providers and are generally familiar with their competitors! 

tere strategies, tactics and pricing, Without new’ and unfamiliar competitors entering the market 
exists no incentive to change the way these established airlines operate and therefore, customer 
service and choice are adversely affected. 

C. Comparison-International and Cargo Regulations in India 

In counties like Austali, the European Union and the United States, the fleet requirement is 
‘minimal (one aircraft) and equity requirements do not exist rather financial viablly of the potential 
entrant is taken into consideration For example, the US Federal Aviation Administration (FAA) 
‘requites financial information regarding assets and liabilities, ongoing litigation, insurance policy 
Information, as well as a six month plan of operation™ from applicants for the Air Carter 
Certificate Similarly, both Australia and EU require no fixed paid-up capital; potential market 
entrants mast only provide information on the firms’ financial background, 

‘These international regulations are similar to India’s operational requirements for cargo air carriers, 
An Indian company that wants to engage in providing ar cargo carver services needs a minimum of 
‘one plane ~ leased or purchased ~ and has to submit details of proposed operations, a project 
{feasibility report, proposed financial structure, proof thatthe applicant im can run air cargo services 
‘ona sustained bass, and a timeline ofthe firm's proposed realization of various ges ofthe projec. 
‘The Civil Aviation Requirement Section 3, Series C, Part IV, st that barriers to entry for cargo aie 
carrer services have been removed, 

According to AERA's assessment of the sizeof India’s civil aviation sector, the minimum fleet 
‘requirements were introduced to ensure that only viable carriers enter the market; competition 
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at that ine However, there are instances in other countries within the sector was not a priority 
‘where a viable airline started its operation with a single airrat. 

‘Case Studi: Ruanaie 
History 
[Ryanair started is operations in 1985 with the Ryan family’s share capital of jst £1 and 25 sta and 
fone 15 seater aircraft carrying people rom Waterford inthe southeast of Ireland to London Gatvck, 
Tits frst year Ryanair cariad 5000 passengers on one route thatthe company serviced. In 1986, with 
[usta year of experience, Ryaniar competed with Brits Airways and Aer Lingus’ high on the Dui Tondon oute by introducing two d6seater turbo prop aircrafts in thls route and offering lower fares. 
‘This started the fist fare war in Europe 
Today, Ryanair operates more than 1400 fights per day from 44 ases and 1100+ low fare routs 
across 27 counts, connecting 160 destinations. Ryanair operates a eet of 50 new Boel, 737-800 
teraftand employs over 800) people and expects to carey approximately 73.5 milin passengers hs 

fiscal year, 
Strategy 
Ryanair’ a low cost carir business strategy, hase on United States! Southviestallines low cost 
‘model, allowed the firm fo maintain a profit margin via reduced operating costs, Ryanair began 
‘operations using a Nee of one type af airrat which allowed for economics of scale in scheduling and 
lrsining crews, maintenance, and stocking of spare parts Currently, the company is diversifying ts 
flat by ineoducing new alert 
Ryanair also uses point to point secondary airports for is services. Secondary’ aepors offer lover 
landing and gate fees dan larger taditonal aixports. Since secondary airports tend #0 be less 
congested, this allows for a greater turnaround and aircaft uiization time. The company gives 
special focus to ontime departure because it means maximizing ateraftubliztion. Furthermore, 
Secondary aleports welcomed the business brought by Ryanai, which the aiine used 0 
‘gotiate favourable access fs, thus reducing operating costs further 
Success 
yanai’s success story les notin is capital or fect strength but ts understanding that consumers 
desire fast and inexpensive transportation. Thus, Ryanair tansformed the industry business model by 
offering "no Fl” services to consumers, 
In conclusion, Ryanair created a strategy that deasticalycfered from established market players such 
235 British Aways, Lufthansa and Ale France, which infused fesh competition into the European iil 
‘vition sctr, 
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D. Recommend: 

‘While minimum fleet and equity requirements, with respect to air carter service providers are one 
‘way of assessing the firms’ viability in the market, we suggest an alternative approach. Instead of 
‘ect and equity requirements, new and incumbent air carrier service providers can submit financial 
information which establishes their financial viability and illustrates how they plan on succeeding, 
‘within the civil aviation sector. Financial disclosures of potential ainines should demonstrate the new 
entrants knowledge of India's aviation sector's dynamics and adequate liquidity to cover aviation 
‘busines startup andi operational costs. 

[As in the United States’, UK Europe, Australia in order to demonstrate viability potential air carriers 
in India should disclose assets, labilties, past and ongoing litigation, and operational insurance. 
Furthermore, ew market entrants should also submit a conerete six month or yeatlong business plan 
dolaling. how the firm plans to finance its operational expenses, Lastly, India's cargo sector 
regulations can serve as a model fr eduction of artificial arviers to entry in the industry. 

5.1.2 Fle, Equity and Experience Requiroment for ternational Air Transport 

A. Regulation 

According tothe Aeronautical Information Circulars No. 08 of 2008, a domestic cartier that wishes to 
start international air cartier service must ful the following conditions: possess a valid permit of 
‘operation, lease or purchase at lest 20 alrcraft and have at least five years domestic scheduled 
transport experience. 

B. Inpacton Competition 

‘Such fleet, equity and experience requitements deter entry and thereby reduce consumer choice of 
interational passenger air carrets, For example, from 2004 to 2010 the Indian government raised 
capacity entitlements or international carters four-fold; however, Indian carviees were unable to take 
advantage of this increase, because these carriers did not have enough planes ~ as requited by Civil 
Aviation Requirements (CAR) - while foreign carters such as Emirates benefited from this policy 
twemendously.” 
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Consumers choose from a limited number of passenger air carriers and if they find their current 
airline service provider unsatisfactory, their choice of another service provider is constrained by the 
‘elatvely small number of carrer. For example, currently, a passenger who wishes to fly directly to 
Paris chooses from two international carriers: Air India and Air France. Jet Air has thus far 
‘unsuccessfully sought flying rights to Paris from the Indi government. Furthermore, due to 
prevailing market conditions, these incumbents have lower incentive - than their domestic 
counterparts in other counties - to significantly change their operations inorder to maintain their 
customer base as well a attract new customers. 

Furthermore the Open Sky policy allows foreign astines into india as long as they abide by Indian 
safety regulations and are licensed by their home county, which may not requiee minimum 20 
aircraft foot size and five years operational experience. In effect, this policy creates a two-tier 
competitive environment for intemational carers - foreign and Indian - putting Indian domestic 
carriers that want to provide international services at a disadvantage. 

International Comparison 

In Australia, the United States, and the European Union, a carvier needs to show financial viability 
and operational income to implement the firm's business plan; no explicit equity or fleet requirement 
exists, For example, in order t9 provide international alr cartier service, a US cartier must only 
comply with the air waffic rules ofthe foreign county, the pertinent US. airports’ rules, and other 
regulations rel sd to safety and environment.” EU regulations require an operational history of 
‘only two years 

D. Recommendation 

‘The curtent state of the civil aviation sector in India indicates that air trafic has increased 
considerably in the past few years and removing historic barvers to entry would infuse competition 
into the sector and expand the provision of air cartier services as recommended by Naresh Chandra 
in his "Competition Issues in Civil Aviation sector” reports? Therefore, the regulator may want to 
consider removing fleet, equity and experience requirements for international carier service 
providers. Specific equity requirements should be replaced by requirements for carrier service 
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providers to demonstrate finan ability, using India's cargo service sector as well as international 
practices a8 models of reform, 

52 Route Dispersal Guidelines 
A. Regulation 

Government of India Onder No. AV 11012/2/94-A regulates how a carir seevice provider allocates 
his fleet to various parts of the country. This egulation divides civil aviation routes into thtee 
categories. Category I includes the popular and extensively serviced routes ~ large Indian city hubs 
(Categories II and Ill tend 10 be remote, relatively small and unpopular service routes This 
regulation intends to ensure adequate service to all domestic Indian destinations by compel 
Indian aitines toy there 

B. Inupacton Competition 

‘While this regulation may serve a social need, economically it results in losses for India's domestic 
alrlines, since they mus allocate their scarce resource, aircraft to service routes that experienc light 
‘passenger traffic. Air cariers flying to these regions may not beable to recover the cost of operation, 
‘This redistribution implies that airlines may need to take planes away ffom routes where sizable 
passenger demand exists. This adversely impacts the entry of potential caries, and their ability to 
‘compete and respond to prevailing demand for ai anspor. 

Furthermore, this rule also creates a disincentive to further expand an ie’s fleet and service, a8 
investment in new equipment and additional flights may not eam a competitive rate of return due to 
the route dispersal guideline, Thus this formula that sets out standards for compulsory service to 
“underserviced destinations reduces the competitive drive of incumbent aitines. Hefoe entering the 
market, potential air carie service providers must consider the effect of this loss due to government 
reallocation of at cartier service om their viability asa service provider. Therefore, this regulation 
Indivecly limits the number of new market entrants to those capable of absorbing this loss and 
staying in business This rule indirectly skews the market towards entrance of large fies possessing 
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Lastly, this rue also indirectly gives Indian international carirs an unfair competitive advantage in 
the domestic market. Indian intemational aitlines such as Air India, Jet Airways, IndiGo and 
Kingfisher provide both intemational and domestic service. International lights operated by Indian 
firms connect in many hubs of India, These kinds of fights originating in a foreign destination, 
connecting in @ Category I hub in India and moving on to another Indian city or vie versa are 
categorized a entirely international flights. However, local legs ~ for example a light leaving from 
(Chennai stopping over in Delhi and continuing on to Frankfurt ~ do not necessarily have entire 
planes full of international passengers. Counting the entice trp a¢ an international fight lowers an 
Indian interational carir’s volume of talic to Category 1, thus also lowering the carrey’s 
responsibility - in terms of volume -1o service Category Il and Il routes. 

International Comparison 

i. Unit States 

‘The United States stands as a good example ofa civil aviation sector functioning under regulation, 
{followed by de-regulation and market re-alignment. Prior to 1978, the US Civil Aeronautics Board 
assigned air routes as well as determined which new air caries gained entry into the cvil aviation 
‘market. After the Board's dismantling which led to the elimination of market entry buries, the 
ui ted States civil aviation sector underwent a market-based re-structuring, where unpopular routes 
‘were abandoned by large air caries, but were picked up by new and smaller regionally based 

‘To guarantee that all small and rural airports get a minim 
air cariers, the Air Deregulation Act of 1978, ceated the “Essential Air Service Program,” which is 

level of scheduled service rom certified 

curently funded by the United States Congress through budget appropriations of the Federal 
Aviation Authorty:6 4» Currently the United States Federal Aviation Authority, which is part of the 
Department of Transportation, subsidizes commuter airlines which provide carrier services 10 
approximately 140 rural destinations, which otherwise would not receive any scheduled air carier 
services” The United th subsidies from the lates civil aviation matket realignment together 
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“Essential Air Service Program” resulted in geographic coverage of the entire country without the 
_government’s need to assign specific routes. 

i, Europenn Union 

‘The UK and European Union also have regulations that provide incentives for carriers to service 
routes that the government believes to be underserved. The govemment can designate a route as a 
Public Service Obligation (PSO) route. Designating a route asa PSO wil help the regional authorities 
and airport to attract an airline which will agree to provide adequate service to the region in 
exchange for a negot sd package of operational and financial incentives. Public Service Obligation 
(P50) legistation® is used by EU member states to enable carer service on routes which cannot 

air service on their own, 

‘To receive the PSO designation, the route must satisfy the following conditions: the route must be 
located in a ‘peripheral region, ‘development region’ or thin route to any regional airport, and it 
must be ‘vital lo economic development ofthe region’ Furthermore, the imposition ofthe PSO must 
censure ‘adequate’ provision of scheduled services laking nto consideration: the public interest, other 
{forms of transport ines operating of airfares and conditions, and the combined effect of alla 
intending to operate onthe route 

‘When no atline is attracted to this PSO-designated route, European Member Sate may also offer 
incentives in the form of an open public tender to operate carter services, A contact resulting fom a 
succesful bid would outl minimum service requirements, fares, a possible subsidy feom the 
Member State which would she into account cost and revenue generated by this service. 
Furthermore the Member Stale may limit access on the PSO route to ane ailine fr a period of up to 
thee years.” 

‘The Member State also has the right to ving-fence slots at airports on the PSO route, to prevent the 
chosen carver from using slots from a PSO route to service alternative destinations, thus abusing 
‘position of power. For example, designating the London - Inverness (and Highlands and Islands) 
route as a PSO increased passenger trafic to and from London and made it easier for passengers 
{rom Inverness to both connect to London and travel to other destinations beyond, Before the PSO 
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designation and regular cartier service, a minimum eight hour tan ride was the only wave option 
‘open to Inverness passengers 

‘The European Union also allows. port operators to tap into the Route Development Fund - funded 
bby tegional bodies - which can be used to provide incentives to caries to initiate new routes inthe 
{form of package discounts on airport charges and marketing suppor. To gain acces tothe Route 
Development Fund the operator must show that these services will be beneficial to the region's 
‘overall economic development by encouraging inbound tourism or new business 

fi, 

Lastly, Brazil's civil aviation de-egulation and development presents a good example of how a 
developing nation used liberalization policies to develop its evil aviation sector. The early nineties 
Drought about continuous ti sralization of Brazil's civil aviation sector. Brazil looked other 
‘countries’ air transport markets and recognized the fact thatthe civil aviation regulation in place 
hindered the development of a competitive markel and prevented air carriers and airports from 
supplying services efficiently. Bazi's Ruling 340/GMB of 1 June 1991 created new rules for 
establishment, approval, modifica 1 and cancellation of regular domestic routes Law 11.182/2005 
further fred the domestic air carrier service sector, granting the right to providers “to explore any 
‘routes upon prior registration at Agencia Nacional de Aviacao (Bras Civil Aviation Authority) oF 
ANAG, exclusively observing the operational capacity of each airport and rules on adequate services 
provision issued by ANAC." ANAC follows the following criteria with regards to allowing an 
airline operate an existing route or create a new route: properness and convenience ofthe route and 
time, productivity rates, punctuality and regularity of the air caer in domestic and international 
‘operations, market concentration index, and economic feasibility. 

‘The second set of reforms with respect to route distribution in Brazil, allowed market participants to 
lake over the distribution and creation of new routes with ANAC as a government partner which 
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‘verses the feasibility and safety of route expansion. This liberalization of access to routes in Brazil 
by the Government of Brazil led to the expansion of the ably of incumbent and new air carriers to 
compete due to the new freedom to choose from existing routes of working with ANAC to develop 
‘ew routes, thereby using their available leet to maximize return om their capital investment, This 
new freedom res ted in the expansion of Brazil's civil aviation market, increase in competition 
between carriers, passenger and cargo choice, and consumer welfare" Furthermore, itis 
Important to note that Brazil’ evil aviation sector exhibited significantly faster growth than the 

D. Recommendation 

Consider phasing out compulsory government regulated route dispers 1d put out a call for input 
{rom stakeholders for different incentive programs that will help create more air extrier traffic 10 
smaller airports. Recently, the AAT considered a number of proposals for such incentive programs 
{rom aie carriers Input from India's civil aviation stakeholders can generate an alternative solution 
‘on how to ensure service to all of India's operational and future airports. 

Furthermore, the United States’ experience of deregulation in 1978 can serve as a model of how all 
routes received adequate service with limited government involvement. The “Essential Ai Service 
Program” provides subsidies to air cartier service providers that agree to fly to underserviced 
airports. However, govemment subsidies are expensive solutions. Economic theory states that ance 
instituted subsidies tend to weaken the subsidized market participants’ incentive to cut costs and are 
lfficult to eliminate, because those benefiting from government subsidies would lobby against 
limination of those sources of income. 

Another model to consider isthe European Union, which also provides incentives to attract cariers 
to routes to underserviced airports, While the United States’ “Essential Aie Service Program” does 
‘ot limit the time Which the carrier will benefit from incentives to fly to underserviced destinations, 

the time that incentives will be the European Union Public Service Obligation regulation limit 
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‘provided to a participating carier. Conversely, Indian route dispersal regulation does not provide 
significant incentives to Indian carriets to fly to underserved areas of India, 

‘The Indian government may wish consider incentives beyond reductions of airport fees of 
“underseviced airports eg, such as providing limited route service subsidies, This can have 
significant postive social impacts, such as creating economic opportunities for people living in 
‘underserviced regions and improvements in connectivity between rural ieports an Indian hubs, 
‘While addressing a social need, limiting the duration of the subsidies will help limit the expense by 
the government, 

53 Slot Allocation 
A. Regulation 

In India, AAI and DGCA allot slots in accordance with the IATA worldwide slot guidelines 
‘According to the IATA principles of slot allotment 7.1.1 Sections e and f, an incumbent atte is 
entitled to retain a group of slots based on historic procedence, ifthe slots in question have been 
allocated by the slot coordinator to a passenger air carrer and have been ullized atleast 80% of the 
time in the preceding season. Furthermore Section g slates that slots may not be withdtaven from a 
carrer in oder to accommadate new entrants From the pool of available slots, new entrants have 
access to only 50% ofthe slots This is termed as “grandfather” type of allocation of sot. 

Furthermore, in accordance with IATA guidelines, when aitlines merge, the AAT applies the“use it or 
lose it rule which allows a merged enlity to retain access ta infrastructure, including slots, 
controlled bythe ailines prior tothe merger: 

B. Loupacton Competition 

‘These rules create barviers to enty for new entrants thus limiting the number and range of aie carier 
service providers. By keeping all allotted pre-merger slots, a newly merged carrier has time to 
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capture a greater share ofthe aviation market atthe expense of other incumbent catrers and new 

fons also limit the ability of suppliers to compete. Application of the 
the ability of new carriers to compete for slots at diferent Indian airports 

Underutlized slots only fee up every six months. Furthermore, slots that are utilized 80% or more 
during an assignment season by acatrer are controlled by that cartier service provider the following 
season, Slots that meet utilization requirements tend to bring high revenue and as a result ofthe 
“grandiathee” rule are not available to new cariers, thus limiting the new air carters’ ability to 
compete on lucrative routes and maximize new carriers’ return on investnen, 

In the “Competition and Regulatory Deficit Civil Avi jon Sector in Indi” report, the author points 
to the “use itor lose it" rule application ~ at times of mergers and acquisitions of India's domestic 
airlines ~ as another competition impeding slot allocation procedure. Application ofthe “use it or 
Jose it” rule following a merger of twa air carters limits the ability of ether caries to compete with 
the merged carter. While this “us itor lose it” rules not inherently anti-competitive, the application 
‘ofthis rule atthe time of mergers and acquisitions of Indian atlines restricts the supply of slots fr all 

Mote specially, according to the “use it or lose it” rule, post-merger slots of both merging, 
‘companies stay with the merged enlity and slots are only returned to the unallocated slot pool i the 
merged airline fails to utilize individual slots, Underutilized slots tend to be at add times and not 
‘peak hours. Since the numberof slots controlled by an air carver is positively corelated with market 
power, the merged air carrier can potentially increase its market power since the firm contols all 
slots ofthe previously independent carrer, thus giving the merged air carrer an unfair competitive 
advantage over other carriers” Therefor, ailine mergers create an antificial scarcity of slots and 
restrict competition 

Lastly, while trading of slots between caries is allowed by the IATA guidelines, provided thatthe 
member country creates reg fons guiding such activities” this activity is not legal within the 
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Indian egulatory framework Siot distribution and assignments in India, while guided by the IATA, 
are managed by separate agencies including the DGCA, AAI, Bureau of Civil Aviation, which all 
coordinate with individual aeports” Regulatory overlap exist; as a result iti difficult to distil 3 
clear and uniform slot cation policy. The result 1 regulatory overlap and lack ofa clear policy 
hampers the a 
predictable path of outcomes 

ity of incumbent and new market patticipants to compete due to a lack of a 

International Comparison 

While the United Kingdom and European Union recognize and apply IATA slot allocation 
{guidelines the United States does not, due to anti-trust reasons. The UK* United States” and EU™ 
ll allow slot trading with finan incentives - the EU amended its legislation with regard to slot, 
trading on 30 April 2008." While slot trading isnot a perfect solution allowing slot trading creates 2 
‘market-based structure within which caries can seek to oblain access to the best slots in order 10 
serve their customers, 

However, slot trading with financial incentives sometimes leads to instances of hoarding, since 
‘positive comtelation exists between the numberof slots a cartier controls at a particular airport and 
that carrier's market power at that ste® Taking the negative outcomes highlighted above into 
consideration, allowing a limited supply of slots to be taded creates more efficient outcomes than 
government assignments of slots every six months. 
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i. European Union and United King done 

LUK regulation guiding allocation of slots differs from the EU, because the UK ereated an independent 
slot coordinator which runs auctions ofa share of underutilized slots. UK slot allocation works in 
the following way: according to LATA slot allocation a guideline, the UK applies both the 
“grandfather and “use ito lose i rules. The underuilize slots go back toa general poo! where 50% 
‘ofthese slots are distributed among new market entrants, while the rem ning 50% are auctioned off 
among incumbent airlines. Auctions crete an additional market mechanism for maximizing slot 
capacity among caries. While both slot uading and auctions benefit and encourage competition 
‘between incumbent carriers, new market entrants are bared from participating in the auction and 
trading of slots. Utimat slot auctions create a more dynamic slot utilization mechanism, with 
competition for available slots among incumbent air caries, resulting in slot allocation efficiency 

United States 

‘Within the United States’ Department of Transportation, the Federal Aviation Authority oversees slot 
allocations, Federal Aviation Regulations, Tile 14: Aeronautics and Space governs how slots are 
allocated to air cariers. The following criteria are evaluated: the type of service the caries provides - 
‘ational, commuter, oF international services ~ if the carter existed prior to December 16,1985, if the 
airport in question has been designated as aig density airport’ or part ofthe ‘Essential Air Service 
Program’ and according to bilateral agreements with other countries. Al ough the United States 
does not apply IATA slot allocation guidelines, FAA regulation does app “grandfather type rule 
‘with respect to legacy carriers at the time ofthe intial slot allocation FAA regulation allows slat 
leading which may or may not include financial incentives, but ualike the UK, slot auctions in the US 
are not legs 

i, Breit 

Initially, Brazil used Ruling 569/GMS of 5 September 2000 to institute two evteria with respect to 
allocation of slots: whether the distribution of slots increases passenger choice and encourages 

‘ute fae aera in aio, provides a wide range asia the avon nasty. hip > ‘SYnalAvinion Relation Tie 1. Asotin Spee Pa Scion 18 
‘Keppler ory “Fao! Avision Admisatn Raton to Auton Apert Aral nd Dept Stand Reta tu Use Aston Pec" Uni Sa Gams soul Ofc Speer 28 “Ship /rww cwelson PDE Feet stan ton tA prAna Dearne Sopa 

a



competition between air carriers. This ruling also instituted control over how many slots and air 
carriers can hold individual or collectively; caries holding more than 37% of slots used at a 
particular airport lost possession aver slots beyond the abovementioned limit 

Later, ANAC Resolution 002 of 3 July 2006 provided the implementation of two distinct cycle grids: 
incumbent aitlines already operating a an airport would be granted 80% of available slots, while 
new entrants access the remaining 208.8 Brazi's approach also creates entry barriers for new 
competitors in congested alrports, grants grandfather rights to incumbent air caries, and by 
assigning a small share of slots to new entrant caries, limits the number or scope of carer service 
suppliers 

In 2008, Brazil presented a new draft resolution with regards to slot allocation based on atlines’ 
‘operational efficiency based on the caries’ delay, light cancellations, and operational safety 
reconds- However, in a speech on 15 March 2011 in Sao Paulo, Giovanni Bisignani, Dector Gener 
and CEO of IATA atthe British Chamber of Commerce, highlighted that 13 of Brazil's 20 tp airports 
continue to experience bottlenecks, slots are not available when required, and overall airport 
infrasteucture remains in poor shape; indicating that slot tacation mechanisms in Brazil ate still in 
need of improvement 

D. Recommend 

‘The regulator may want to consider Seeking wide stakeholder inputs on more cient slo allocation 
‘procedures tailor made for India's civil aviation sector. Revising the current system of slot 
‘ill help put ailines on more equal footing when competing for slots, and create a framework of 
predictable and efficient slot allocation outcomes. While no perfect government or matket-based 
solution fr an efficient slot allocation system exists, introducing a variety of market mechanisms into 
the process has yielded mor efficient results inthe United States, United Kingdom and the European 
Union, 
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India's civil aviation regulator may consider looking to the UK framework for slot allocation 35 a 
‘model. Using the UK model would create more efficient outcomes for slot allocation, while heping 
the “grandfather” and ‘use it of lose i rules in accordance withthe LATA slot allotment framework 
Furthermore the regulator may consider allowing the Wading and auctions of underutilized slots 
through an independent coordinating agency. Slot trading, while not a perfect market allocation 
‘mechanism has helped relieve some of the congestion experienced in busy airports of the EU, UK, 
and United States, However, the United States “frst come fist served” system, resulted in igh 
congestion rates, longer waiting times, ad tax times." Studies have shown that as demand for air 
carrer services increases, congestion costs and resulting overall wellares not optimized.® 

‘While auctions in the UK are still closed to new entrants, auctioning will spur competition between 
incumbent carers, resulting in efficiency gains. The UK Civil Aviation Authorty’s postion is th 
slot auction proceeds should be made availabe to fund expansion of adalitonal capacity in atports ~ 
spending on physical infrastructure or mitigating the environmental impact of aperating an aiport*! 
India may also consider opening up funds from slot auctions to provide airport developers with 
ppattial recoup on investment in altport infrastructure, thus incentivizing operators to invest in 
further expanding airport infrastructure, This would lead to increased carter service, decreased 
airport congestion, and growth ofthe civil avi ton industry 

54 Aiports 
5.4.1 Eamomie Regulation of Airports ond Ainurt Foe Assesment 

‘The Indian press recent reported on a developing conflict regarding the regulation of airports 
India's Ministry of Civil Aviation stated 3 twill soon create new guidelines that will spell 
specific framework for economic regulation of future airports. The new guidelines, once 
Implemented, may create a wo pronged economic egulatory framework - one applied to existing 

civil airports and one applied to airports builtin the future? New guidelines coming from Ind 
aviation ministry will not just create regulatory conflict Belween the Ministry of Civil Aviation and 
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the institution created in 2009 to regulate airports - AERA ~ but will alo undermine AERA'S 
authority and create climate of uncertain outcomes fr airport operators and investors 

B. Lnnpact on Competition 

‘While India's Ministry of Civil Aviation did not release any details of these proposed guidelines, the 
announcement created uncertainty within the business community. Some aleport development 
investors argue that regulations on building Greenfield airports - ie, new airports which are built 
from se hin a new location and are operated entitely by a private entity or through a publ 
private joint venture ~ ate clearly defined; and AERA is responsible for interpreting how tariffs are 
levied on different airport services. In the view of investors, in the past the Agency has lacked 
predictability in is interpretations This lack of cavity on economic returns as well as conflict 
between regulatory and collection authorities creates varied outcomes, reducing the number of 
potent investors attracted to Indian airport projects 

Furthermore in October 201, the Indian ministry of civil aviation sent a note to the Prime Minister's 
fice ing that “the present regulatory approach of AERA isnot conducive for the healthy growth 
‘of PPP mode airports" Additionally, India's ministry of civil aviation also proposed creation of 3 
ew regulatory framework for future aports% Both ofthese events create uncertainty within the 
civil aviation sector. Conflict Between regulatory agencies and other branches of the Indian 
‘government, regulatory agency overlap,” as well as between business interests and the government, 
toate a market climate where businesses are hesitant to increase investment. 

Aluport Fees 
‘The Airports Economic Regulatory Authority of India Order No. 13 of 2010-11 is missing from the 
‘matrix highlighting anti-competitive provisions and practices within India's civil aviation regulatory 
‘framework in Section 4 ofthis report, According tothe two airports’ concession agreements, Delhi 
and Mumba ieport foes are assessed according to a hybrid airport fee system, while all other 

‘Sark Paitin “Greenline or pate publ partnerip takeoff The Busi Star Jay 2X0 chip ww hindus 3H5/10723/ se SHIRL 
Shaka, Tren Ace gt ofc my pt wor” Laven Oca 2001 <hr fqoertnemomy rte pacer 21 Samet» 

_itn oven 01/10 EBB ha gerne AN 
Shak Tarun Aca govt oft may pt wor” Lait Caer 2011 “tp fpapertvencomy tidlnage separ 200110 D1enodee> 
SEC Capen Reply a Cn an Sv nda CUS of Rain an Compton 

0



airports fall under the AERA single ill assessment system in compliance with the abovementioned 
Order No. 13. 

Furthermore, this act takes agreements with Delhi and Mumbai International Airports into 
consideration with respect toa different fee assessment method, While ths approach isnot uniform, 
‘world experience shows that her countries have taken this ype of non-uniform approach. For 
‘example in Germany Frankfutt and Dusseldorf have different regulatory fee assessment methods, 
Furthermore, within the European Union, Heathrow, Brussels, Frankfurt, Munich, Amsterdam and 
Zurich all calculate sltport es differently. Therefore, fee assessment schemes fit different 
considerations of aeports and may not significantly impact competition between airports, as in the 
«case ofthe European Union. 

5.4.2 Privatization of Airports 

Presently, there are just five private airports in India, Furthermore, Indian aports fare poorly in 
terms of non-aeronautical earnings. According tothe report, “Airport Privatization in India ~ A Study 
‘of Diferent Modes of Infrastructure Provision”, a major reason for low non-aeronautical earnings is 
that most Indian airports come under the Airports Authority of India (AAI) and the Authority cannot 
afford to invest much from ils scarce fund in these services.” Therefore, to make Indian airports 
interationally competitive, the government must attract private investment into India's civil aviation 
infrastructure, 

B. Loupacton Competition 

Poor airport facilities stand in the way of sector and overall economic growth. Airports with poor 
infrastructure will fail to attract both passenger and cargo carrer. If passenger and cargo carters 
cannot find additional satisfactory airport infrastructure where they want t expand, caries will not 
_grow, Both cargo and passenger carters contribute to positive economic growth ofthe civil aviation 
sector, local and international wade, as well as bringing more business and leisure to the regions 
served by particular airports. Therefore the lack of improvement in airport infrastructure will stunt 
not just growth inthe civil aviation sector but overall economic growth of regions served by poor 
airports, 
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©. Recommendation 

Allowing more private investment into existing airports (i, authorizing Brownfield projects) will 
Inject much needed equity into India’s civil aviation infrastructure. Injecting private capital into 
existing agports will assist those airports in improving airport infrastructure as well as expansion 
projects needed to meet growing passenger demand. Private capital insted into different Indian 
airports will also create more inter-aieport competition within India and the region, since different 
airport investors would base business decisions om attracting more ar cariers and passengers to their 
airport, thus maximizing their investment 

54.3 Concession Agreements beeen the AAL and Airport Developer 

A. Regulation 

‘The ‘right of first refusal” granted in the Operation, Management and Development Agreement 
(OMDA) gives priory to the incumbent private airport developer to engage, design, construc, 
finance, operate, manage, develop or maintain a second airport within a distance of 150 kim from 
an existing airport if that developer's bid falls within 10% of the highest competitive bid for an 
“undefined period of tie in the future. This rule gives frst priority to an airport developer already 
vested in one airport to develop and run another airport within 150k. 

B. Inupacton Competition 

Market behavior dictates that an airport developer will sek to maximize his investment into already 
existing infrastructure and will attempt to expand his investment into new infrastructure, A. vested 
airport developer will not want another competitor developing a neighboring airport which will 
litectly compete with its airport, Therefore, a vested developer will utilize the sight to first refusal” 
to develop a neighboring airport if the firm possesses or can access requisite funds. This may lead to 
fone developer's dominance the city or region served by one existing and future airports 
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Additionally, studies have shown that aieport competition is possible in one region and benefits air 
carrer sevice providers and passengers. 

“The “ight of first rus limits the range and number of suppliers after the fist generation of 
‘concession agreements has been sighed. While the“right to first refusal’ was included in concession 
agreements to attract a larger number of bidders for the privatization of New Delhi and Mumbai 
airports, once the firms that won the respective bids signed this first generation of concession 
agreements, enforcement of those agreements narrowed the range and number of new supplies: 
willing to bid on other Brownfield projects 

International Comparison 

‘Studies have shown that airports are not necessarily natural monopolies and are able to successful 
compete with each other, 35 in the case of aieports in the United Kingdom and the European Union." 
Competition exists between regions airports, where the airports can be physically close ~ for 
‘example inthe same city or within a few hours’ driving distance. In Asi, Kuala Lumpur, Hong 
Kong, Bangkok, and Macao compete for hub trafic. Private capital injected into diferent Indian 
airports will create more inter-aeport competition within India and the region, since different airport, 
investors would base business decisions on attracting more air carriers and passengers to their 
airport, thus maximizing return on their investment 

D. Recommendation 

Keeping the right of fits refusal’ clause is important in order forthe AAI to attract a greater number 
of investors to new Brownfield as well 2s Greenfield airport projets in the future. However, to even 
‘out the playing Feld between airport developers bidding to partner with the AAI to improve existing, 
airport infrastructure or develop new airports, consider creating a sunset provision within the ‘right 
to fist refusal’ clause For example, the “ight to fist refusal inthe concession agreement would last 
4 numberof years in order for the developer which signed the agreement to collect adequate return 
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‘on his infrastracture investment. A sunset provision, once it expires will help attract new investments 
into other airport projects, but while in force will also recognize and allow existing aigport 
developers to obtain return on their investment, 

[55 Anticompetitive Behavior and Pricing 

‘Within the past year pricing in the alin industry has ranged from excessively high prices to low 
prices potentially affecting the financial viability of the carriers as well as impacting consumer 
spending on air travel services, While the excesively high prices charged by the alttines seem to 
indicate possible coordination of cartel like behavior among the operators, the abnormally low prices 
are indicative of another typeof anticompetitive behavior, Le, predatory pricing 

Cartel behavior in the airline industry isnot uncommon, There are natural barriers to entry oon to 
the high level of investments and liquidity required to cover startup and high operational costs that 
limit entry and protect the functioning of a cartel. Furthermore, regulations relating to feet and 
‘financial requirements, and slot allocations further prevent entry and could increase the likelihood of 
cartel behavior. 

(One problem thatthe attine industry in India is currently facing isthe abnormally low prices that are 
affecting the financial viak ty of the atlines. For such pricing by an airline to be construed as 
predatory however, the following conditions have to be met: the prices must be below average cst 
there should be ext of competitors from the market; and the alin should have a mechanism by 
‘which it can recoup the losses sufere inthe short-run, 

While a carel would eect barriers to entry into the market place, predatory pricing itself makes it 
unpro ble for new entrants and thus limits competition In either case competition will be harmed, 
and the long term viability ofthe industy itself wil be at stake tothe detsiment of consumers 

B, Recommendation 

1m order to limit the temptation for cartel behavior, the regulator needs o reduce barriers to ent, 
thus promoting a larger numberof market participants. Lower entry barriers and a greater number of 
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market pattcipants will increase the incentive to compete and decrease the incentive to engage in 
cartel behavior 10 

In order to monitor and track anti-competitive behavior within the passenger cater sector of civil 
aviation, the regulator may want to take concrete steps to put together a framework for detection of 
anticompetitive behavior and institute a deterrence mechanism, Specifically, the famework should, 

(0) Ceatly define pricing that the regulator construes tobe anticompetitive, be i excessive pricing oF 
predatory pricing, The definition should be based on practical isues and realities facing the industy, 
‘not conventional ‘text-book’ definitions 

(b) Identify empirical (model driven) benchmarks to compare the market prices with, The 
rmodel/models that are developed for this purpose should be based on economic theory, market 
‘realities international pricing practices of airline markets that are similar to India, and historical data 
'A key step in determining the benchmarks is the identification of the di and also the reporting 
requitements. In other words, the regulator will need to identify the data that market participants 
will be obligated to submit such as capacity utilization, number of filled seats, prices of tickets: 
periodicity at which data shouldbe collected; as well as sampling criteria, 

(©) Speciy deterrence mechanisms that ate practical to implement. This includes developing a system 
by which the activities of the airlines are monitored, enabling transparency of ticketing and pricing 
practices of atlines, defining investigative powers and powers to impose pu tive measures in the 
case of anticompetitive Behavior." India’s civil viation regulators may want to consider adopting a 
system of oversight similar tothe one developed in the United States, where information of every 
tenth ticket sold by a US cartier must be submitted to the regulator, giving the regulator a view of 
developments and trends in the sector. The Research and Innovative Technology Adminstration 
(RITA) at the US Department of Transportation collects and analyzes this data! Reseatch into the 
functions of this organization and legislation that governs its activities can serve as a model for 
teation ofa monitoring mechanism in India 
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5.6 Taxation aud Pricing of Air Turbine Fuel (ATP) 

India's multilayer fuel taxation system which includes the central excise duty , and sales tax levied by 
the state governments (varying fom 4% to 30%), limits the number and range of air cartier service 
‘providers and the ability of Indian cavers to compete with foreign carers providing internation 

Furthermore, within India's civil aviation sector, pricing of ATF is determined by a small numberof 
suppliers. Indian ATF consumers’ choice is restricted to four suppliers, Three suppliers are state 
‘ovned oil companies that enjoy access to essential facilities within India’s airports and maintain 
‘refinery capacity resulting in market dominance Similar tothe passenger service providers’ marke, 
the current structure ofthe Indian ATF market is conducive to cartelization. 

B. Lnnpact On Competition 

i Entry Barrier 

“The total cost of fuel does not just make it difficult for incumbent Indian aitines to grow; high fuel 
iso make it hard for new aie carrier service providers to enter India’s civil aviation market 

Before entering India's civil aviation market, a potential market entrant must consider the prie of 
{uel how the price of India's ATF moves, and the effect state and central government taxes will have 
fon the firm's overall operational expenses. Additionally, the potential entrant firm needs to 
determine whether of not it can absorb such fuel expenses both inthe short- an long-term. 

i, Adverse impact on Financia Heath of Aintines 

High fuel expenses prevent Indian airlines from buying more aitcraft and servicing mote routes, 
‘which in tum contributes to overall market growth. Curtenily, fuel expenses make up approximately 
40% of India's operational expenses. For example, secking to reduce operating costs, Kingfisher 
Allies, an air carsir which has been canceling flights due to financial difficulties, has applied tothe 
Director General of Foreign Trade (DGFT) for an import exemption on ATE. Ii Kingfisher Allin is 
succesful in obtaining this exemption, the frm is likely to save 25-30% on state level ATF taxes 
‘which may reduce the carters operating expenses and improve the firs financial outlook. 
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However, India's Petroleum Ministry has indicated th plans to eect the DGFT proposal forthe 
Import exemption, leaving the number of ATF suppliers to Kingfisher Airlines the same. According, 
to one ofthe interviewed experts, Indian altlines pay the highest taxes in the world on Aviation 
‘Turbine Fuel (ATH), 

fi, Competition among Airports 

Furthermore, highly taxed fuel impedes the abi 
develop into international hubs for plane services such as maintenance, fuel and re-hauling. Due to 

ty of India’s international aeports to compete and 

the high cost of aviation turbine ful, Indian airports lose this type of business to regional hubs such 
as Singapore, Kuala Lumpur and Bangkok,* which in turn reduces the airports’ ability to grow, 
Improve existing infiastucture, and positively contribute to the overall growth of India’s civil 

(i, Adverse Impact n Consumers 

Furthermore high cost of fuel also hurt the consumers, because they ead to less choice of lights and 
higher airfares as airlines will atlempt to pass on high fuel costs to passengers. Since all Indian 
airlines are subject to the taxes, economic theory suggests a pass-on rate of N/(N#1),"” where N is 
the numberof sellers. Therefore, high cost of fuel do not just hurt aisines they hurt passengers who 
pay the pass-on cost of ATE. 

International Comparison 

Brazil's air carrier service providers faced similar issues with respect to paying for relatively 
expensive and highly taxed ATF. Brazil's cargo and passenger carriers spent between 37 % and 50% 
of their operational budgets on the cost of jet fuel hurting their ability to compete with foreign 
airlines, Brazil like India, a crude oil producing country, had the prevailing ATF price about 14% 
higher than the rest ofthe region. A recent study concluded that Fetrobas,the state run oil company, 
‘was over-prcing ATF at approximately $400 million dollars each year 
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However, Brazil eliminated the PIS/COFINS tax on jet fuel fr international fights in January 2008. 
‘The annual savings to Brazilian air carters providing intemational services amounted to $100 milion 
dollars each year. Uti Ay, the Bea ian government started taking action to help alleviate those 
challenges, thus supporting the competitiveness and financial health of the countty’s air cartier 
service providers, 

D. Recommendation 

In onder to monitor ATF prices and trick anticompetitive behavior, the regulator may wish t take 
concrete steps to put together a framework of oversight, The framework should include provisions 
for monitoring, enforcement and appellate activities. 

‘The regul ‘may wish to further investigate India's ATF price structure by comparing price 
‘components such as fuel taxes and add-on charges io neighboring countries, as well as aver a petiod 
‘oftime, It would be useful forthe regulator to have benchmarks that can be used to detect deviations 
in ATF prices from what would be reasonable given the global movement of crude prices, and 
demand and supply factors that affect the price of ATF. In this regard a formal empirical model of 
[ATE pricing could be used to forecast prices based on reasonable assumptions, In order to 

1 such a model based approach, the regulator should ascertain the data that would be 
the periodicity, and methodology of collecting it including sampling 

ton regime in relation 
ealth of India’s civil aviation industry as well as the industy’s| 

“The regulator may wish to look at ATF taxation in India and 
‘compare this regime with competing hub countries isolating best practices which can be applied 10 
India, Lastly, to ensure greater success in negotiations between national and state governments Wit 
regard to taxation of ATF, itis important to also investigate and report on how reductions in sat 
level ATF taxes can lead to stale governments reaping economic benefits of local job creation within 
the sector, growth of businesses associated with the sector, a5 well as economic development 
‘resulting in more business and leisure traffic othe State, 
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[5.7 Preferential Treatment to Air India 
5.2.1 Poference in Toff Rights 

A. Regulation 
According to the Aeronautical Information Circulars No. 08 of 2009 ~ Section 36, ope tonal plans 
submitted by the national cartier would be considered before allocation of traffic rights to other 
cligible applicants. Thus, other carriers which satisfy Meet and equity requirements will not get 10 
compete for trafic rights equally with Air India 

B. Loupacton Competition 

‘This rule lacks competitive neutr ty in assigning traffic rights In order lo increase its customer 
‘base Air India will take the best avallable routes, thus mal ining an unfair competitive advantage 
‘over other eligible Indian international caries, For example, Jet Airways! inability to secure trafic 
rights to ope lea ight to Paris, because Air India was exclusively awarded trafic rights to that 
destination, illustrates how consumer choice is adversely affected by this regulation, Cureenlly, Air 
India and Air France are the only two service providers on the route, Thus Ait India’s privileged 
position visas other Indian international airlines puts limits on the other camrers ability to 
compete 

Recommendation 

‘The regulator may consider abandoning preferential intemational route assignments to the national 
carter, which would allow private carters to compete with Air India, Taking away Al India's right 
to pri ty route assignments will also help other Indian international carriers expand service to 
additional intemational destinations leading t expansion in the range of choices for consumers. 
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3.2 Aces o Government Finance 

A. Regulation 

[Air Corporation Act 1953 - Section 10 provides a legislative framework within which, the 
Government of India may provide funds for capital expenditures as well as potential bailout funds 
{forthe national carrer ~ Air India 

B. Inpacton Competition 

‘This regulation gives Air India an unfair competitive advantage, by creating a framework through 
‘hich it may apply for government financial assistance. The Act lacks competitive neutrality with 
regards to airlines in terms of access to government funds for capital expenditures and potential 
bailout Since this rule gives preferential treatment to Air India before other private slsines, 
competitive neutr ly in acces to government funding does not exist resulting ina lack ofa level 
playing field. 2+ 

‘Therefore, poor business decisions of Aie India are not punished by the market in the same way as 
‘poor decisions of other private air carriers. Bad business decisions of private air carters are 
‘punished by holders ofthe firms debt; Aie India is only accountable to the Indian government. This 
social safety not reduces Ait India’s incentive to compete inthe same way as other private Indian 
carriers, Maintaining the viability of the national carrier is very important, however preferential 
treatment reduces the national carriers incentive to compete and make sound business decisions, 

Recommendation 

Bringing in private players and capital to operate India's national carsor wil help address some of 
the airline's operational issues, while freeing goverment funds for other purposes. Pati 
privatizing Aie India would create incentives forthe catrier to compete with other airlines, since Air 
India's private investors would seek to maximize return on thir investment 
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‘58 Foreign Direct Investment in Airlines 
A. Regulation 

‘The Civil Aviation Requirements (CAR), Air Transport, Series C, Part I, Section 415 states that 
{foreign equity in air wansportalion services is permitted up to 49%; while Non Resident Indians 
(NRIs) / Persons of Indian Origin (PIO) are permitted to invest up to 100% in domestic ar transport 
services. Investment by foreign aitlinesis not allowed, 

B. tonpact 

Access toa greater amount of foreign direct investment will help smaller firms satisly fleet and equity 
‘requitements and thereby enter India's civil aviation market. Thus, access to foreign capital will help 
more new firms ~ which are not in the air carrier provision of service business - pass the market entry 
barriers, Furthermore, foreign firms that may want to st fo partner with an existing Indian 
domestic cari and have access to ample capital which could satisfy government requirements may’ 
‘not operate an Indian carver with 51% of the potential carrier owned by Indian citizens. The most 
‘knowledgeable investors are those flrms with experience running cartier services, however currently 
orsign a nes are not allowed to invest in India's lstines. By setting out imits on foreign direct 
investment in Indian ailnes this regulation ultimately limits the number and range of supplies. 

International Comparison 

India i not unique in requiring significant ownership stakes by citizens or overseas Indians in is air 
carriers. The European Union, Australia and United St 1 also. have domestic ownership 
‘equitements. Some of the reasons stated for these upper limits on foreign ownership include public 

D. Recommendation 

Recently, Ind 's e<Civil Aviation Minister, Mr. Vyalar Ravi, stated th the Indian government is 
considering recommendations of the Department of Industrial Policy and Promotion (DIPP) which 
suggested allowing foreign carriers o obtain stakes in India's domestic airlines. A proposed cap on 
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{foreign sttnes’ FDI up to 24%, 
likely benefit the Indian 

Which prevents a foreign astine's control ofthe Indian airline, will 
les inthe following ways create the possibility of code-shares, optimal 

‘ullization of the caries feet, and increase in customer choice 

59 Procurement 

“The tender process ofthe AAI lacksf ‘and adequate competition for goods and services requited by 
the agency. For example, according tothe Cental Vigilance Commission (CV, the limited tender 
enquiry (LTE) types of tenders need to have wider, fair and adequate compton between 
contractors. The Comission fees th {is important for the AAI to provide sufficient time of 
around 3-4 weeks for tenders to be open to contractors (46 weeks in case of Advertised Global 
tenders), except, in cases of recorded emergencies. During emergencies, the Commission maintains 
that reasonable tine should be permitted forbidding and tenders should be sent by faster means like 
speed post/fax.* The AAI Materials Management Manual ~ 2010 further supports this requirement 
by stating thatthe validity ofthe tenders normally should be 90 days and the ordinary period of sale 
‘of tender should not be less than thee weeks. 

[An analysis of the AAI website indicates that there are cases of open, global and LTE tenders 
‘wherein the time provided for bids is shorter than timeframes stipulated by the CVC and the 
Materials Management Manual tsa observed that there are certain experience and operational 
‘equitements which have to be met by the potential government contractors. 

B. Lnupacton Competition 

According to AA's website, some tenders for goods or services give approximately a month or mone 
{for contractors to submit bids, while some tenders last only one day. Bids that last only afew days 
censure that an exttemely small numberof contractors will bid forthe particular tender. Furthermore, 
the majority of bids that lasted a few days resulted in a single bid - resulting in an uncompetitive 
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bidding process. Thus, AAMs procurement timeline in practice limits the number and range of 
‘equipment and service providers supplying the Agency. 

(Other procurement issues include operational requirements for service providers. For example, a 
firm that wants to provide and operate vending machines for AAI must provide proof of at least 
tree years’ operating experience in airports, bus stations and ferry terminals. Ths requirement Limits 
qualifying vendors to only those that worked with government transportation hubs, indirectly 
testing a group of preferred vendots, Another example includes requirements forthe provision of 
rmaxi-taxi services to AAI controlled entities, where the Indian government sets a minimum five 
‘vehicle requirement for operators, limiting the numberof service providers based on fleet size. 

International Experience 

The Us led States government places all goods and services procurement contracts on an online, 
‘publicly available, ad searchable database, Potential vendors register as contractors and search for 
‘goods and services announcements on this centralized database. Vendors may also access closed 
contracts in order to see the types of services the government needs and learn how to bid successfully 
in the future 

Furthermore, the Russian government is so moving in the same direction by developing a 
centralized online registry which gives users real-time access and tracking of every open tender and 
ten year historical database of closed tenders. The decision ofthe Russian government to move to this 
system stems from economic waste. Last year, Russia's President Medvedev noted th sally the 
Russian government loses about $30 bilion US dollars to through of economic waste stemming from, 
‘procurement of goods and services fom the private sector 

D. Recommendation 

Centralizing the procurement procedure and putting tender announcements on an online searchable 
database (as done in the United States) will create an efficent and transparent procurement process 
Centralizing India’s procurement for the civil aviation industry will create a transparent and 
predictable procurement framework, as well as help give more vendors access to all contracts related 
to the sector, thus increasing competition for government goods and services contact, 
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510 Exemption Rule 
A. Cartent Situation 

Rule 160 of the Aircraft Rules, 1997 is missing from the matrix highlighting anti-competitive 
‘provisions and practices within Indias civil aviation regulatory framework in Section 4 ofthis report 
‘This rule grants the Indian government the power to exempt any aircraft either wholly or partially, 
‘oF a person or an organization from the operation of the Aircraft rules. In addition, the Director 
General and other officers of DGCA have inherent or delegated powers under SO. 726 and SO. 727 
{for gyanting exemption from specific provisos of the Aircraft Rules. Since 2007 these discretionary 
‘powers have been exercised incight instances, granting exemplions on issues related to authorization 
‘of Aircraft and Systems Testing Establishment (ASTE) pilots to ly aircraft that was not entered inthe 
aircraft rating: allowing low flying of aircraft at 60 meters to carry out airborne geophysical surveys; 
and in other similar situations. 

B. Possible Impact on Competition 
Exercising the powers granted by this la thus far has had no apparent impact on the competition of 
the sector per se. The language of the law is non-discriminatory, but no significant “fre-wall” 
‘between safety and economic regulatory oversight was observed where the Dtector General can both 
issue instructions to aircraft operators conceming safety and economic practices. Thus there exists 
‘potential conflict where regulatory oversight of economic and safety activites may influence each 
other



6. Conclusion 

Inaccordance with the requirements set forth by the Ministry of Corporate Adfaits ofthe Government 
‘of India, this report analyzed competition inhibiting provisions of st es, rules, policies and 
practices found within the regulatory framework of India’s civil aviation sector. This report broadly 
analyzes India's civil aviation sector, while recognizing the necessity that deeper assessments of each 
subsector of India’s i aviation must be undertaken individually 

While assessing India’s civil aviation sector's regulatory framework, cerain provisions that limit 
competition within the industxy came to light. All regulations were analyzed and categorized by 
looking at whether or not they limit the number and range of suppliers, limi the suppliers’ ability to 
compete, reduce the incentive ofthe supplies to compete, and afect investment. 

Based on the analysis ofthe preceding sections of this report we recommend creation of one single 
ul aviation policy. This civil aviation policy should aim to reduce anificial barriers to entry such as 
foot and equily requirements, It should have clear delineation between regulatory authorities th 
‘verse activities in this sector, which would result in clear and predictable regulatory outcomes. 
Furthermore, it should include a framework for monitoring anticompetitive pricing behavior within 
the sector, Additionally, this policy should aim to create a more level competitive field between 
India's private, nat nal and foreign caters. It should also aim ta introduce markel mechanisms and 
incentives into the distribution of slots and dispersion of routes. Lastly, this policy should aim to 
attract greater private investment info India's airports and improve the competitiveness of the 
_government procurement process within this sector. 

7. Annexure 

7.1 Annexure A: General US, Austai, and EU regulations 

Safety regulations make up the bulk of the US, Austalian, EU and Indian civil aviation regulatory 
‘framework, Safety regulations include safety requirements for airrat all pieces of equipment that 
reed to go into the plane, all equipment maintenance, as well as taining requirements and licenses 
‘required for fight staf such as pilots, ground crow and fight attendants. Environmental regulations 
include regulations that minimize the aisine’s physical and noise pollution. Lastly, the financial 
‘viability of the potenti market entrant is reviewed by the approp 
1978, the Civil Aeronautics Board (CAB) controled civil aviation in the US. The CAB awarded routes 

regulatory agencies. Prior to 

s



to individu slings, determined which new carriers enter into the civil aviation market, and 
‘regulated passenger fares, The Ailine Deregulation Ac of 1978 dismantled artificial barviers of entry 
imo the United States’ commercial avline market, which resulted in increased competition between 
itlnes ultimately benefitting consumers. "2 

While the US Federal Aviation Administration (FAA) requires certain financial information from 
applicants for the Ait Carier Certificate, which legally permits company or individual to operate an 
aircraft in the US, no specific feet oF equity requirements exist The required financial information- 
showing assets and liabilities, ongoing litigation, insurance policy information, as well asa six month 
plan of operation establishes the financial bility ofthe business, the air caver service provider." 
1 a United States air carir service provider wants to operate intematinally, in addition to US 
‘regulations, the US government requires for the operator comply with air traffic rules of the 
{foreign county, and local airport rules 

Australia's Civil Aviation Act of 1988 Section 28 paragraph 1A also requires an applicant to present 
financial background information as criterion for granting an Air Operator Certificate. The financial 
‘position ofthe applicant is evaluated alongside other certificate criteria. To ppl fo an international 
license Australia requies foreign shareholders to not hold mote than 49% ofthe total value of issued 
share capital of the national ating, least two-thirds ofthe Board members must possess Australian 
‘or New Zealand citizenship and the atline operation base must remain national 

Furthermore, wih regards to a foreign operator that wants to fly into Australia, the carsier must 
submit a copy of any air operator's certificate ora different document establishing the same criteria 
issued by a civil reg 
additional conditions put forth by the Australian Civil Aviation Safely Authority (CASA). The 

jon authority inthe country out of which the air cartier operates, and satisfy 

application must include the air carvir’s proposed route and all points tobe served, aircraft type and 
seating configuration, frequency of service per week, code-share arrangements details, date of 
commencement of service, and passenger fares. With regard to financial requirements, the carier 
rust provide a business plan and resources a lable to implement this 

‘The European Union also takes the carver’ financial health as one of the evaluation criteria for 
carriers applying for permission to fly between member countries, In the European Union in order 

"SS, Au “Dereplaon and ts Cansgucce” US Contr of Fight Commision Sats crncllghgr may Commarea Avon Dey Tran > SMbwe Noise eH 12956 Nar 109762 ISA Ape 11D "Doe No SSH cP 1256 Mar 119762 RSM, Ape 1987 
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for an air carrier to prove services within the Community, the principal place of business must be 
located within a Member State, the cartier must own of lease one oF mote aircraft and the service 
provider's main occupation must be operating air carrier services, With regards to financial 
Information, according to the 24 September 2008 Regulation (EC) 1008/2008 of the European 
Parliament and of the Council on common rules forthe operation of ai services in the Community 
an applicant must provide information regarding the financial health of the fim, especially 
information of the first two years of operation, as these first two yeats provide a good picture of the 
carre’s viability within the civil aviation sector. Furthermore, Member States and/or nationals of 
Member States must own more than 50% ofthe ar carrer sevice provider and effectively control the 
enterprise dicey or indirectly - except as provided in an agreement with a thed county to which 
the Community ia party 

Looking at i aviation regulations of the European Union, Australia and the United States of 
America, the post market deregulated US has regulation which establishes the lowest barsices to 
‘market entry, while maintaining the mest concrete and clearest set of Financial viability requirements 
that an air carer service provider needs to submit tothe FAA. In terms of comparison of regulatory 
frameworks and models of potential growth for India, using the US as a model makes the most sense. 
‘The US is not only the most free civil aviation sector, but also attracts 40% ofall commercial trafic 
and remains the largest civil aisline market inthe world. 

72 Annexute B: Comparison of Indian Civil Aviation Regulations withthe United States 

‘The following sections explain the aforementioned issues in detail, Additional 1 the regulatory 
issues identified as potentially impeding competi jon within the aviation industry are also compared. 
‘with regulations in olber countries - United States of America (USA), Australia, UK and the 
European Union (EU), To find more information on the abovementioned countries’ regulatory 
frameworks, please refer to the information outlined above. 

"Vata, Nad “LLC pat on US Aor Busine”, Geman Alpert Peformance GAP Poet 9 Feeuay 2011 < up aon de Denna H/o Law cst USA > 

Ea



Number of Airports | 57100” 129 commetcial civil 
(open to public) aviation market inthe 

‘work while Inia is 
the ninth taggest™ 

Passenger wale 2010 | 786700 000% TRH HOTT Tor growth 
‘Cargo Traffic 2010 in| 25,022,10315 00,0007 tons Tor growth 
tons) 
Government Post 157R deregulation | Regulatory overlap | Significant growih and 
regulation/market_ | ~ government between overseing | number of market 
participants involvement outside of | agencies, equipment | participants exhibited 

safety, environment, | and equity minimums, | post deregulation 
and dispute resolution | route assignment, 
{sfainly tight preference given to 

ational airline 
(nancial and watfic 
rights) 

Minimum Fleet Regulations governing | Minimum est of | Since dismantlement of 
Requirements the types of equipment | aircraft, Civil Aviation Board in 
(domestiy that have to goinside 1978 market 

the plane, no minimum determines market 
requirements participants 

Minimum Fleet ‘Regulations governing] Minimum est of 30 | Since dismantlement of 
requitements the types of equipment | aircraft, Civil Aviation Board in 
(international) that have to goinside 1978 market 

the plane, no minimum ddtermines market 
requirements patticipants 

Equity requirements [Need tosubmita “Scheduled: eS erore | No equity requirements 
variety of financial for frst Sand for every _| perse, but new market 

"Air Tanapor Acton webite chp /wueaenesony/ ATARurey/ Aspergers a> 
"= anaporaton mi Work an “Satna on WBS EXTERNAL /COUNTRIES/SOUTHASIABXT/INDIAEXTN/0, cote MDK2DSS850- 
ape LT t-tests DOES 
“ip faded toate Na 
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ape LT t-test SSD "0 Tac Bota fo US Ans an Foro Aine US Fgh Tal Panes Up oe 208, Sl Bow 2°, US. net of Tanto Baca of Tnuprtaton Sts Mach 2 20 ‘hip Jor Reo pro ln 0/7 pat > 
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ape LATS pL tase 

8 



Satemienis, equity 
‘operate for 6 months" 

‘ditional Seals 
Re2tcrore(for take-off 
sass exceeding 
40,000kg) 
Non-scheduled: Up to 
2Rs ore, 3105-65, 
txore, t010-Rs 1erore, 
‘and more than 10-Rs 
Scrote. 

entrant must show 
financial viability 
through disclosure of 
assets abilities, 
litigation, and 
submission ofa six 
‘month business plan 
and how the company 
will pay fr operations 

National Aisne ‘None ‘Air india given No preference given to 
preferences preference in funding | any airlines 

find some routes are 
reserved for 

Route Assignment | None Route Dispersal Post: deregulation 
Guideline exists routes are determined 

by individual market 
atticipants in 
accordance with 
customer demand and 
‘nancial feasibility, 
hile underserviced 
routes are subsidized 
through the “Essential 
‘AirServices 
Program” 

"Tender 
announcement/bidding 

‘Allagency procurement 
‘contracts posted on one 
{government operated 
database 

‘AAT, AERA and DGCA 
have their own tender 
system. 

‘Centralizing the process 
will bring more 
transparency to the 
‘overall process and 
attract more potential 
{government contractors 

Foreign airlines ying 
within country 

No Ne ‘Same 

DI in foreign asines Timid foreigners to 
25% voting intrest n 

9 FT in domestic 
aielines;cureently 
investment by foreign 
aletines is not 
allowed, but changes 

‘Similar requirements 
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To the policy are 
curren under 
consideration. 

Gilizenship “Rrlines operating | Foran airline to-operate | Same 
requitements for ‘within the United States | within India, permits 
covwnership hhave atleast 2/3 ofthe | provided only toan 

board of directors and | Indian citizen ora 
other managing officers | company witht least 
UScitizens, 75% voting | 2/3 ofthe Board of 
interest US Citizens'® | directors Indians, it 

should be registred 
nd its prineipal place 
of business should be 
India 
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8. Stakeholder Interviews 

‘She Sandeep Prakash, Secretary Aleports Economic Regulatory Authority, AERA Offices, 
New Dethi (Meeting ond November 2011 and writen corespondence on 7 December 011) 

DD Nasin Zale, Minister of Civil Aviation, New Dethi (Meeting on 9 December 2011) 

Mr. Kannan, Economic Advisor, Ministry of Civil Aviation, New Delhi (Meeting on 
2November 2011 and 9 December 2011) 

‘Shei Dhanenda Kumar, Chairman Committe for Framing ofthe National Competition 
Policy, Ministry of Corporate Affairs (Meeting on 4 November 2011) 

“Mr. Satyan Nayar, Secretary General, Associaton of Private Aisport Operator (APAO), New 
Delhi (Meeting on 21 November 2011 and writen correspondence on November 252011) 

Dr. KV, Damodharan, Advisor Regulatory AMfais Assocation of Private Airport Operator 
(APAO), New Delhi (Meeting on 21Noverber2011) 

‘Shei Navneet Sharma, Diector CIRC, Ministry of Corporate Affairs, New Delhi (Meeting on 
November 2011) 

Anonymous, Expert with 25 years experience in the alvline business, New Delhi 

Anonymous, Financial Expert, New Delhi 

“a
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NG BHR 
Government of India 
ara Reet aaTereE 

Ministry of Civil Aviation 

No. AV.13030/15/2012-ER ” Block, Rajiv Gandhi Bhawan 
New Delhi, dated 17.04.2012 

ORDER 

:- Constitution of a Committee under the Chairmanship of Secretary, Civil 
the Study Report on 

Ministry of Corporate Affairs conducted sector-wise in-depth studies to identify 
situations which bring out instances of distortions and inhibition of competition. M/S 
Nathan Economic Consulting Pvt. Ltd., who conducted such study for Ministry of 
Corporate Affairs on Civil Aviation Sector, submitted its research report (A copy of the 
report is enclosed), 
2. ‘The report identified and analysed potentially competition inhibiting provisions of 
various rules and regulations in Indian Civil Aviation Sector and has made certain 
recommendations that will minimize and in some cases eliminate barriers to competition. 
‘The recommendations cover a wide range of subjects that are handled by various 
divisions in the Ministry, Directorate General of Civil Aviation (DGCA) and Airports 
Authority of India (AAD. 
3. __Ithas been decided to examine recommendations made in the report with a view to 
consider making changes in the policy/ regulatory framework wherever appropriate so 
that barriers to competition are removed and higher levels of efficiency in civil aviation 
sector achieved. Accordingly, it has been decided to constitute a Committee with the 
following composition: 
i) Secretary (Civil Aviation) Chairman 
ii) Director General of Civil Aviation Member 
iii) Chairman, Airports Authority of India Member 
iv) Joint Secretary (P) Member 
v) Joint Secretary (S) Member 
vi) Joint Secretary (A) Member 
vii) Economic Adviser (Civil Aviation) Member 

Contd.
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4. The Terms of Reference (TOR) of the Commitee: 

‘The Committee shall examine each of the recommendations of the report 
‘and take a view on each of them, 

5. The Committee shall complete its work within four weeks from the date of issue 
of this order. 

6. This issues with the approval of the HMCA. 

(S. Venkata Ramana) 
Under Secretary to the Govt. of India 

To, 

‘The Chairman and Members of the Committee 

Copy to 

Shri Deepak Khare, Scientist * F” , NIC with a request to upload this order on the 
website of the Ministry,


